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PART 1: INTRODUCTION AND PURPOSE

1. This decision document seeks your decisions on:

a.  implementing a closure of the Kaipara Harbour recreational scallop fishery under
section 11 of the Fisheries Act 1996 (the Act); and

b.  setting the total allowable catch (TAC), allowance for customary Maori fishing,
allowance for recreational fishing, allowance for all other sources of mortality
caused by fishing, total allowable commercial catch (TACC), and deemed values
for the stocks discussed in this paper.

2. Your decisions will generally have effect from 1 October 2018.

3. Fisheries New Zealand has consulted and provided for input and participation of tangata
whenua, having particular regard for kaitiakitanga, on proposals to:

a. implement a closure of the Kaipara Harbour recreational scallop fishery under
section 11 of the Act; and

b.  amend the TAC, allowances, and TACC for 19 stocks (ELE 3, GLM 9, GUR 3,
KIN 3, LFE 20, 21, 22 & 23; LIN 5, OEO 4, ORH 3B, PAU 5B, SCI 3, SFE 20, 21,
22 & 23; SPO 7, and STN 1); the TAC, allowances, TACC, and deemed values for
seven stocks (FLA 1,JDO 1 & 7, and TAR 1, 2, 3 & 7); and the deemed values for
six stocks (BNS 3, PIL 7 & 8, SKI 3 & 7, and TRE 1).

4.  This Decision Document provides you with Fisheries New Zealand’s final advice on these
proposals. The paper is divided into separate parts. Your general statutory considerations
are set out in Part 2. Key issues raised by submitters, and Fisheries New Zealand’s
response, are set out in Part 3. Parts 4, 5, 6 and 7 contain the review aspects of each stock,
including the initial proposals and rationale, relevant background information, specific
legal considerations, a summary of submissions and Fisheries New Zealand’s responses,
analysis of management options, and Fisheries New Zealand’s recommendations.

5. Part 8 provides the analysis and advice on deemed values. The Deemed Value Guidelines
are contained in an Addendum in Part 8.

6.  The Fisheries New Zealand-commissioned report “Making Sense of the Numbers”
included in the socio-economic analysis for east coast tarakihi (TAR 1, 2, 3 & 7) is
included in full in Appendix 1.

7. The full submissions that Fisheries New Zealand received on the relevant initial proposals
are contained in Appendix 2.
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PART 2: STATUTORY CONSIDERATIONS

1 Introduction

7. This section provides an overview of your legal obligations under the Fisheries Act 1996
(the Act or the Fisheries Act) in relation to this sustainability round. It includes discussion
on the setting or varying of the Total Allowable Catch (TAC), Total Allowable
Commercial Catch (TACC) and deemed values for New Zealand fish stocks.

8.  Where relevant, stock-specific details relating to these obligations are set out in the section
of the discussion paper relating to each stock.

1.1 SECTION 5(a) — INTERNATIONAL OBLIGATIONS

9.  Section 5(a) states the Act is to be interpreted, and all persons exercising or performing
functions, duties, or powers under it are required to act, in a manner consistent with New
Zealand’s international obligations relating to fishing. As a general principle, where there
is a choice in the interpretation of the Act, or the exercise of discretion, the decision maker
must choose the option that is consistent with New Zealand’s international obligations
relating to fishing.

10. The two key pieces of international law relating to fishing, and to which New Zealand is
a party, are: The United Nations Convention on the Law of the Sea, 1982 (UNCLOS) and
The United Nations Convention on Biological Diversity 1992 (the CBD). International
obligations also derive from New Zealand being a signatory to a number of international
conventions. Of particular relevance are the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES), and the Convention on Migratory
Species (CMS).

1.2 SECTION 5(b) - TREATY OF WAITANGI (FISHERIES CLAIMS) SETTLEMENT
ACT 1992

11. Section 5(b) states the Act is to be interpreted, and all persons exercising or performing
functions, duties, or powers under it, are required to act in a manner consistent with the
provisions of the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 (the
Settlement Act). This obligation furthers the agreements expressed in the Deed of
Settlement referred to in the Preamble to the Settlement Act.

12.  The development of customary regulations, Iwi Fisheries Forums, and providing for the
input and participation of iwi in fisheries decisions, discussed elsewhere in this paper, are
some of the ways in which the obligations in the Settlement Act are given effect.

1.3 SECTION 8 - PURPOSE OF THE FISHERIES ACT 1996

13.  Section 8 states the purpose of the Act is to provide for the utilisation of fisheries
resources while ensuring sustainability.

14. “Ensuring sustainability” is defined as: “maintaining the potential of fisheries resources
to meet the reasonably foreseeable needs of future generations; and avoiding, remedying,
or mitigating any adverse effects of fishing on the aquatic environment”. “Utilisation” of
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21.

fisheries resources is defined as “conserving, using, enhancing, and developing fisheries
resources to enable people to provide for their social, economic, and cultural wellbeing.”

The Supreme Court has stated that the purpose statement incorporates “the two competing
social policies reflected in the Act” and that “both policies are to be accommodated as far
as is practicable in the administration of fisheries under the quota management system.
In the attribution of due weight to each policy that given to utilisation must not be such

9 1

as to jeopardise sustainability”.

SECTION 9 — ENVIRONMENTAL PRINCIPLES

Section 9 prescribes three environmental principles that you must take into account when
exercising powers in relation to the utilisation of fisheries resources or ensuring
sustainability.

Principle 1: Associated or dependent species should be maintained above a level that
ensures their long-term viability.

The Act defines “associated or dependent species” as any non-harvested species taken or
otherwise affected by the taking of a harvested species. “Harvested species” is defined
to mean any fish, aquatic life or seaweed that may for the time being be taken with lawful
authority. This principle is focussed on species (such as protected species) for which a
permission to target commercially cannot be given.

The term “long-term viability” (in relation to a biomass level of a stock or species) is
defined in the Act as a low risk of collapse of the stock or species, and the stock or species
has the potential to recover to a higher biomass level. This principle therefore requires
the continuing existence of species by maintaining populations in a condition that ensures
a particular level of reproductive success.

Where fishing is affecting the viability of associated and dependent species, appropriate
measures such as method restrictions, area closures, and potentially adjustments to the
TAC of the target stock should be considered.

Principle 2: Biological diversity of the aquatic environment should be maintained.

“Biological diversity” is defined in the Act as ‘the variability among living organisms,
including diversity within species, between species, and of ecosystems’. Determining the
level of fishing or the impacts of fishing that can occur requires an assessment of the risk
that fishing might cause catastrophic decline in species abundance or cause biodiversity
to be reduced to an unacceptable level.

Principle 3: Habitat of particular significance for fisheries management should be
protected.

Habitat is defined in the Oxford Dictionary of English to mean the natural home or
environment of an animal, plant or species. In Fisheries New Zealand’s view, this means
those waters and substrates necessary for fish to spawn, breed, feed or grow to maturity.
These should be protected and adverse effects on them avoided, remedied, or mitigated.

1 New Zealand Recreational Fishing Council Inc v Sanford Limited and Ors [2009] NZSC 54 (“Kahawai”) at [39].
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SECTION 10 - INFORMATION PRINCIPLES

Section 10 prescribes four information principles that you must take into account when
exercising powers in relation to the utilising of fisheries resources or ensuring
sustainability:

a)  Decisions should be based on the best available information;

b)  Decision makers should take into account any uncertainty in the available
information,;

c) Decision makers should be cautious when information is uncertain, unreliable, or
inadequate; and

d) The absence of, or any uncertainty in, any information should not be used as a
reason for postponing or failing to take any measure to achieve the purpose of the
Act.

Incomplete information suggests caution in decision-making, not deferral of a decision
completely. “The fact that a dispute exists as to the basic material upon which the decision
must rest, does not mean that necessarily the most conservative approach must be
adopted. The obligation is to consider the material and decide upon the weight which can
be given it with such care as the situation requires.”

Both scientific and anecdotal information need to be considered and weighed accordingly
when making management decisions. The weighting assigned to particular information is
subject to the certainty, reliability, and adequacy of that information.

As a general principle, information outlined in the Fisheries New Zealand Fishery
Assessment Plenary Report, is considered the best available information on stock status
and should be given significant weighting. The information presented in the Plenary
Report is subject to a robust process of scientific peer review and is assessed against the
Research and Science Information Standard for New Zealand Fisheries.> Corroborated
anecdotal information also has a useful role to play in the stock assessment process and
in the management process.

SECTION 11 - SUSTAINABILITY MEASURES

Section 11(1) states you may from time to time set or vary any sustainability measures
(such as a TAC) after taking into account:

(a) Any effects of fishing on the stock and the aquatic environment;

(b) Any existing controls that apply to the stock or area concerned; and

(c) The natural variability of the stock concerned.

These factors are discussed in the section of the decision document relating to each stock.

Section 11(2) states that before any sustainability measure is set or varied you must have
regard to any provision of:

(a) Any regional policy statement, regional plan, or proposed regional plan under the
Resource Management Act 1991;

2 Greenpeace NZ Inc v Minister of Fisheries (HC, Wellington CP 492/93, 27/11/95, Gallen J) p 32.
3 A non-binding Fisheries New Zealand Policy Document.
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(b) Any management strategy or management plan under the Conservation Act 1987
that apply to the coastal marine area and which you consider to be relevant;

(c) Sections 7 and 8 of the Hauraki Gulf Marine Park Act 2000;

(ca) Regulations made under the Exclusive Economic Zone and Continental Shelf
(Environmental Effects) Act 2012; and

(d) A planning document lodged with you by a customary marine title group under
section 91 of the Marine and Coastal Area (Takutai Moana) Act 2011 that apply to
the coastal marine area and are considered to be relevant.

Section 11(2A) requires you to take into account:

(a) Any conservation services or fisheries services;
(b)  Any relevant fisheries plan approved under this part; and
(c) Any decisions not to require conservation services or fisheries services.

Services of particular relevance to the decisions in this paper relate to programmed
research used to monitor stock abundance. To date national fisheries plans have been
approved only for deepwater and highly migratory species, and none are currently in
force.

SECTION 12 — CONSULTATION AND INPUT AND PARTICIPATION OF TANGATA
WHENUA

Section 12(1) states that before setting or varying any sustainability measure under the
Act you are required to:

. Consult with those classes of persons having an interest in the stock or the effects
of fishing on the aquatic environment in the area concerned, including, but not
limited to: Maori, environmental, commercial and recreational interests; and

. Provide for the input and participation of tangata whenua having a non-commercial
interest in the stock concerned or an interest in the effects of fishing on the aquatic
environment in the area concerned; and have particular regard to kaitiakitanga.

The Act defines Kaitiakitanga to mean “the exercise of guardianship; and, in relation to
any fisheries resources, includes the ethic of stewardship based on the nature of the
resources, as exercised by the appropriate tangata whenua in accordance with tikanga
Maori”, where tikanga Maori refers to Maori customary values and practices.

Te Ohu Kaimoana has a mandate to represent Mandated Iwi Organisations who hold
commercial fishing assets on behalf of their iwi, and is consulted on that basis, as well as
a holder of fishing assets who may be affected by a decision. Iwi Fisheries Forums and
Forum Fisheries Plans are the main ways in which input and participation of tangata
whenua is provided for. Information provided by Forums and iwi views on the
management of fisheries resources and fish stocks as set out in Iwi Fisheries Plans are the
ways in which tangata whenua have exercised kaitiakitanga in respect of the stocks and
areas covered in this sustainability round.

Section 12(2) says that as soon as practicable after setting or varying any sustainability
measure, you shall give the persons consulted under s12(1), the reasons in writing for
your decisions.
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SECTIONS 13 &14 - SETTING AND VARIATION OF THE TOTAL ALLOWABLE
CATCH (TAC)

Section 13 - Total Allowable Catch

The TAC for most stocks in the Quota Management System (QMS) is set and varied
under section 13 of the Act.

Under s13 the general premise is to set a TAC that maintains the biomass of a fishstock
at or above a level that can produce the maximum sustainable yield (MSY) or enables the
stock to move to that level. That biomass level is abbreviated as Busy.

MSY is defined, in relation to any fish stock, as being the greatest yield that can be
achieved over time while maintaining the stock’s productive capacity, having regard to
the population dynamics of the stock and any environmental factors that influence the
stock.

Section 13(2) states that you shall set a TAC that:

(a) maintains the stock at or above a level that can produce the maximum sustainable
yield, having regard to the interdependence of stocks; or
(b) enables the level of any stock whose current level is below that which can produce
the maximum sustainable yield to be altered—
. in a way and at a rate that will result in the stock being restored to or above a
level that can produce the maximum sustainable yield, having regard to the
interdependence of stocks; and

° within a period appropriate to the stock, having regard to the biological
characteristics of the stock and any environmental conditions affecting the
stock; or

(c) enables the level of any stock whose current level is above that which can produce
the maximum sustainable yield to be altered in a way and at a rate that will result
in the stock moving towards or above a level that can produce the maximum
sustainable yield, having regard to the interdependence of stocks.

Section 13(2A) says that if you consider that the current level of a stock or the level of a
stock that can produce the MSY is not able to be estimated reliably using the best
available information, you must:

J not use this lack of information as a reason for postponing, or failing to set a
TAC for the stock, and

. have regard to the interdependence of stocks, the biological characteristics of
the stock and any environmental conditions affecting the stock, and

. set a TAC using the best available information that is not inconsistent with
the objective of maintaining the stock at or above, or moving the stock
towards or above, a level which can produce the MSY.

In considering the way in which, and rate at which, a stock is moved towards or above a
level that can produce maximum sustainable yield, you are required to have regard to
such social, cultural, and economic factors as you consider relevant. This provision
applies to TACs set under s13(2)(b) or (c),or s13(2A) (if applicable).
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Section 13(4) says you may from time to time vary any TAC by increasing or reducing it
and in doing that you must have regard to the matters specified in subsections (2), (2A)
if applicable and (3).

The obligation to have regard to the interdependence of stocks when setting a TAC
requires consideration of the effects of fishing on associated stocks harvested with the
target stock. Examples include other non-target fish species (bycatch) or benthic species
that are incidentally impacted by trawl gear. The role of the target stock in the food chain
should also be considered. In particular, interdependence involves a direct trophic (i.e.
one stock is likely to be directly affected through a predator or prey relationship by the
abundance of another stock) relationship between stocks.

Section 14 - Alternative Total Allowable Catch for stock specified in Schedule 3

Section 14 says that notwithstanding anything in section 13, if satisfied, in the case of any
quota management stock listed in Schedule 3, that the purpose of this Act would be better
achieved by setting or varying a TAC otherwise than in accordance with section 13(2)
you may at any time, set or vary a TAC for that stock that you consider appropriate to
achieve the purpose of this Act. In other words, section 14 allows a TAC to be set or
varied for the limited number of stocks listed on Schedule 3 otherwise than by reference
to Busy".

Schedule 3 stocks are ones where:

. It is not possible because of the biological characteristics of the stock to
estimate Busy;

. A national allocation for New Zealand has been determined as part of an
international agreement;

. The stock is managed on a rotational or enhanced basis; or

. The stock comprises one or more highly migratory species.

Section 14(8) of the Act allows for stocks to be added to or deleted from Schedule 3.

SECTIONS 20 & 21 - SETTING AND VARIATION OF THE TOTAL ALLOWABLE
COMMERCIAL CATCH

After setting or varying the TAC, a separate decision arises in respect of allocating the
TAC, i.e., deciding what portion of the TAC is to be available for commercial and other
purposes.

Section 20 requires a TACC to be set for each QMS stock and allows it to be varied from
time to time. A TACC can be set at zero. This would occur in situations where the TAC
was set at zero for sustainability reasons (i.e. the fishery was closed).

Section 21 of the Act says that in setting or varying the TACC you must have regard to
the TAC and allow for:

a)  Maori customary non-commercial fishing interests;

b)  Recreational interests; and

4 Stocks included in this sustainability round to which section 14 applies are Green-lipped Mussel 9 (GLM9), Southern Bluefin Tuna
(STN1), Longfin Eel 20-23 (LFE 20-23), and Shortfin Eel 20-23 (SFE20-23).
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53.

54.

c)  All other mortality to that stock caused by fishing.

Section 10(d) of the Treaty of Waitangi (Fisheries Claims) Settlement Act 1992 provides
that rights and interests of Maori in non-commercial fishing have no legal effect, are not
enforceable in civil proceedings and shall not provide a defence to any criminal,
regulatory or other proceeding, except to the extent provided for in regulations made
under section 89 of the Fisheries Act 1983, (now section 186 of the Fisheries Act 1996).
This means that customary non-commercial interests to be allowed for are those carried
out under the following regulations:

Fisheries (Kaimoana Customary Fishing) Regulations 1998;

Fisheries (South Island Customary Fishing) Regulations 1999;

Waikato-Tainui (Waikato River Fisheries) Regulations 2011;

Fisheries (Ngati Tuwharetoa, Raukawa and Te Arawa River Iwi) Regulations 2017,
Regulations 50-52 of the Fisheries (Amateur Fishing) Regulations 2013; and

Te Arawa Lakes (Fisheries) Regulations 2006 (made under the Te Arawa Lakes
Settlement Act 2006).

In allowing for Maori customary non-commercial interests, the allowance should reflect
what fishers operating under the various regulations set out above will be able to catch,
taking into account that all the regulations require a written or a recorded oral
authorisation before fishing can take place. Our advice is that in making an allowance,
you should use best available information on actual harvest.

When allowing for Maori customary non-commercial interests, you must take into
account:

a)  Any mataitai reserve in the relevant quota management area; and

b)  Anytemporary area closure or temporary fishing method restriction or prohibition
imposed in the area for the purposes of improving the availability or size of a
species for customary fishing purposes or recognising a customary fishing
practice in the area.

The intent is that the purposes of measures enacted to provide for customary fishing are
not adversely affected, and reasons for limited customary take are not ignored, when
setting the customary allowance.

Judicial guidance

Relevant judicial findings provide useful guidance in terms of your allocation decisions
under section 21 of the Act.

In a case relating to Kahawai the Supreme Court said that the wording of the Act sets out
a particular order of decisions — after allowing for Maori customary non-commercial
fishing interest, recreational fishing interests, and all other sources of fishing-related
mortality, the remainder constitutes the TACC.> On their ordinary meaning the words
“allow for” require you both to take into account those interests, and to make provision
for them in the calculation of the total allowable commercial catch.® That does not,
however, mandate any particular outcome.’

5 New Zealand Recreational Fishing Council Inc v Sanford Limited and Ors (Supreme Court, SC 40/2008, 29 May 2009), para 53.
6 Ibid, para 55.
7 Sanford Limited and Ors v New Zealand Recreational Fishing Council Inc and Anor (Court of Appeal, CA 163/07, 11 June 2008), para 57.
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55. Importantly, the Act does not confer priority for any interest over the other® and does not
limit the relative weight which you may give to the interests of competing sectors.” It
leaves that judgement to you.

56. The Courts have also provided guidance as to the nature of the allowances to be provided.
Where there are competing demands exceeding an available resource it could perhaps be
said you can “allow for” use by dispensing a lesser allotment than complete satisfaction,
creating not a full priority but some degree of shared pain.!° The requirement to “allow
for” the recreational interest can be construed as meaning to “allow for in whole or part™.!!
The Supreme Court stated that the Act envisages that the allowance for recreational
interest, as well as Maori customary fishing interests and the TACC, will be a reasonable

one in all the circumstances. '

57. Section 21 is concerned with allocation of a limited resource and that what is allowed for
non-commercial fishing interests will impact on the total allowable commercial catch.'

58. The consideration of the wellbeing factor (as expressed in section 8 of the Act) requires
a balance of competing interests, especially in the case of a shared fishery'*

59. In terms of recreational interests, the Supreme Court stated that “Although what the
Minister allows for, is an estimate of what recreational interests will catch, it is an estimate
of a catch which the Minister is able to control. The Minister is, for example, able to
impose bag and fish length limits. The allowance accordingly represents what the
Minister considers recreational interests should be able to catch but also all that they will
be able to catch. The Act envisages that the relevant powers will be exercised as necessary
to achieve that goal”.!>

60. Interms of commercial interests, a decision you make which impacts adversely on holders
of ITQ which advantaged—deliberately or incidentally—non-commercial interests, does
not in itself imply an improper purpose.'® It is an inherent element of the QMS that the
TACC can be reduced, with a consequential reduction in ACE. In considering a reduction
of the TACC, you must weigh the economic impact of your proposed course of action on
individual quota holders and on the QMS generally.'”

61. The interests of commercial fishers are not just the economic interests of the proprietors
of the fishing businesses, but also include those of employees, consumers who are able to
purchase the fish as a result of the commercial catch being sold at retail, fish merchants,
suppliers to the commercial fishers and others affected by any relevant downstream

8 New Zealand Recreational Fishing Council Inc v Sanford Limited and Ors (Supreme Court, SC 40/2008, 29 May 2009), para 65.

9 Sanford Limited and Ors v New Zealand Recreational Fishing Council Inc and Anor (Court of Appeal, CA 163/07, 11 June 2008), para 61.
10 Roach v Minister of Fisheries (HC, Wellington CP715/91, 12/10/92, McGechan J). p 16

11 New Zealand Federation of Commercial Fishermen (Inc) & Ors v Minister of Fisheries & Ors (HC, Wellington CP237/95, 24/4/97), p 150.
12 New Zealand Recreational Fishing Council Inc v Sanford Limited and Ors (Supreme Court, SC 40/2008, 29 May 2009), para 65.

13 |bid, para 53

14 Sanford Limited and Ors v New Zealand Recreational Fishing Council Inc and Anor (Court of Appeal, CA 163/07, 11 June 2008), para
61.

15 New Zealand Recreational Fishing Council Inc v Sanford Limited and Ors (Supreme Court, SC 40/2008, 29 May 2009), para 56.

16 New Zealand Federation of Commercial Fishermen (Inc) & Ors v Minister of Fisheries & Ors (HC, Wellington CP237/95, 24/4/97,
McGechan J) p 89

17 New Zealand Fishing Industry Association (Inc) and Ors v Minister of Fisheries and Ors (Court of Appeal, CA82/97, 22/7/97, atp 16
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effects of the location of fishing businesses, such as processing businesses in particular
geographical locations. '

62. No implied obligation to attain proportionality between commercial and recreational
catch arises from the legislation. The imprecise [estimation] of the recreational catch
precludes strict proportionality.'® Further, in the Snapper 1 case the Court of Appeal said:

“We can see no reason why either as his primary purpose or as a consequence of
some other purpose the Minister should not be able to vary the ratio between
commercial and recreational interests.” *°

“If over time a greater recreational demand arises it would be strange if the
Minister was precluded by some proportional rule from giving some extra
allowance to cover it, subject always to his obligation to carefully weigh all the
competing demands on the TAC before deciding how much should be allocated to
each interest group.” *!

63. The High Court earlier said in that case:

“It is not outside or against the purposes of the Act to allow a preference to non-
commercials to the disadvantage in fact of commercials and their valued ITQ
rights, even to the extent of the industry’s worst case of a decision designed solely
to give recreationalists greater satisfaction. Both are within the Act.”*

64. The Courts have also emphasised the importance of decisions undertaken for
sustainability purposes not being undermined by increased fishing by one or other of the
fishing sectors. In the Snapper 1 case the High Court said:

“When Parliament empowered the Minister to reduce the TACC for conservation

purposes—not to improve recreational catch rate—it expected the Minister to take
any concurrent steps necessary to minimise sabotage by recreational fishing. . .
The significant point is that both law and common sense dictate that a Minister
should not reduce the TACC for conservation reasons unless able to take, and
taking, reasonable steps to avoid the reduction being rendered futile through
increased recreational fishing. "%

65. While this statement relates to reduction of the TACC, the principle equally applies in
situations where measures are enacted to rebuild a fishery. Litigation relating to
management decisions for kahawai involved this very issue, where the failure to agree to
a reduction in the daily bag limit was found to be unlawful.?*

18 Sanford Limited and Ors v New Zealand Recreational Fishing Council Inc and Anor (Court of Appeal, CA 163/07, 11 June 2008), para
61.

19 New Zealand Federation of Commercial Fishermen (Inc) & Ors v Minister of Fisheries & Ors (HC, Wellington CP237/95, 24/4/97,
McGechan J) p 18

2 New Zealand Fishing Industry Association (Inc) and Ors v Minister of Fisheries and Ors (Court of Appeal, CA82/97, 22/7/97) at p 17-18
2 |bid, p 18.

2 New Zealand Federation of Commercial Fishermen (Inc) & Ors v Minister of Fisheries & Ors (HC, Wellington CP237/95, 24/4/97,
McGechan J) at p 89.

23 New Zealand Federation of Commercial Fishermen (Inc) & Ors v Minister of Fisheries & Ors (HC, Wellington CP237/95, 24/4/97,
McGechan J) p 102.

24 New Zealand Recreational Fishing Council Inc & Anor v Minister of Fisheries (HC, Auckland CIV 2005-404-4495, 21 March 2007,
Harrison J). at paras 110-126.
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66.

67.

In respect of quota granted to iwi under the Treaty of Waitangi (Fisheries Claims)
Settlement Act 1992 and the Maori Fisheries Act 1989, in the Snapper 1 case the Court
of Appeal said:

“Under the settlement Maori became holders of quota along with all other holders. Their
rights were in our view no more and no less than those of non-Maori quota holders. %

“Under s5 of the 1996 Act the Minister in making future decisions is obliged to act in a
manner consistent with the Settlement Act. The idea that the settlement is any the less just,
honourable and durable should Maori quota be reduced, is unpersuasive. An asset which
Maori obtained under the settlement had within it the capacity for diminution. If that
capacity is lawfully realised, there cannot be any complaint on the basis that the
settlement has been broken or have not proved durable. Something which was liable to
happen under the settlement has happened. A reduction in TACC, which is otherwise
lawful, cannot be viewed as a decision by the Minister inconsistent with the Settlement
Act.°

While the Court of Appeal was dealing with a TAC/TACC reduction for sustainability
purposes, the same principle would apply in terms of an adjustment of the ratio of the
TAC allocated to commercial and non-commercial fishing interests.

1.10 HAURAKI GULF MARINE PARK ACT 2000

68.

69.

70.

71.

Section 11(2) of the Fisheries Act requires you to have regard to sections 7 and 8 of the
Hauraki Gulf Marine Park Act 2000 (HGMPA) before setting or varying a sustainability
measure (such as a TAC).

Section 13 of the HGMPA says all persons exercising powers or carrying out functions
for the Hauraki Gulf under various specified Acts, including the Fisheries Act, must, in
addition to any other requirement specified in those Acts, have particular regard to
sections 7 and 8 of the HGMPA. This would apply to the setting or varying of TACCs,
and deemed values.

Section 7(1) of the HGMPA says the interrelationship between the Hauraki Gulf, its
islands, and catchments and the ability of that interrelationship to sustain the life-
supporting capacity of the environment of the Hauraki Gulf and its islands are matters of
national significance.

Section 7(2) says the life-supporting capacity of the environment of the Gulf and its
islands includes the capacity—
(a) to provide for—
(1)  the historic, traditional, cultural, and spiritual relationship of the tangata
whenua of the Gulf with the Gulf and its islands; and
(i1) the social, economic, recreational, and cultural well-being of people and
communities:

(b) to use the resources of the Gulf by the people and communities of the Gulf and
New Zealand for economic activities and recreation:

% New Zealand Fishing Industry Association (Inc) and Ors v Minister of Fisheries and Ors (Court of Appeal, CA82/97, 22/7/97) at p 20.
% |hid, at p 21.
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(c) to maintain the soil, air, water, and ecosystems of the Gulf.

72. Section 8 says that to recognise the national significance of the Hauraki Gulf, its islands,
and catchments, the objectives of management are:

(a) the protection and, where appropriate, the enhancement of the life-supporting
capacity of the environment of the Hauraki Gulf, its islands, and catchments:

(b) the protection and, where appropriate, the enhancement of the natural, historic,
and physical resources of the Hauraki Gulf; its islands, and catchments:

(c) the protection and, where appropriate, the enhancement of those natural, historic,
and physical resources (including kaimoana) of the Hauraki Gulf, its islands, and
catchments with which tangata whenua have an historic, traditional, cultural, and
spiritual relationship:

(d) the protection of the cultural and historic associations of people and communities
in and around the Hauraki Gulf with its natural, historic, and physical resources:

(e) the maintenance and, where appropriate, the enhancement of the contribution of
the natural, historic, and physical resources of the Hauraki Gulf, its islands, and
catchments to the social and economic well-being of the people and communities
of the Hauraki Gulf and New Zealand:

(f) the maintenance and, where appropriate, the enhancement of the natural, historic,
and physical resources of the Hauraki Gulf, its islands, and catchments, which
contribute to the recreation and enjoyment of the Hauraki Gulf for the people and
communities of the Hauraki Gulf and New Zealand.

73. There are eight stocks in this sustainability round where the quota management area
boundaries are within or partly within the boundaries of the Hauraki Gulf Marine Park,
namely:

o Flatfish 1 (FLA 1)

John Dory 1 (JDOTI)

Longfin Eel 20 (LFE 20) and Longfin Eel 21 (LFE 21)

Shortfin Eel 20 (SFE 20) and Shortfin Eel 21 (SFE 21)

Southern Bluefin Tuna 1 (STN 1)

Tarakihi 1 (TAR 1)
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PART 3: KEY ISSUES RAISED IN SUBMISSIONS

1

74.

1.1

75.

76.

77.

78.

111

79.

80.

81.

Introduction

This section summarises key issues raised in submissions, including generic issues raised
in multiple submissions, and Fisheries New Zealand’s response to these issues.

TIMEFRAMES FOR CONSULTATION

Iwi Fisheries Fora (i.e. Mai 1 Nga Kuri a Wharei ki Tihirau Fisheries Forum, Te Tai
Hauauru Iwi Forum, et al) submitted that the consultation period was insufficient for their
purposes.

Fisheries Inshore New Zealand submitted that the consultation period was insufficient to
allow for proper discussions with their stakeholders. This was not simply a request for a
longer consultation period — they also requested enhanced engagement opportunities
(management-focused) well in advance of the consultation period (i.e. on a quarterly
basis).

Te Ohu Kaimoana submitted there was an initial lack of consultation time allotted (but
acknowledged the extension to 5 weeks). Given the complexity of Treaty obligations,
they expect consultation timeframes to be longer.

New Zealand Sport Fishing Council (also representing New Zealand Angling & Casting
Association and LegaSea) objected to “truncated” consultation timetables, saying it was
not possible to adequately consult with their members in the time allocated.

Fisheries New Zealand response

Fisheries New Zealand’s public consultation processes generally provide four to six
weeks for public submission. The consultation periods on sustainability measures are
limited by the requirement to have measures in place prior to the start of the fishing year
(1 October) and completion of science processes.

In terms of this year’s October sustainability round review; while the proposals for North
Island longfin and shortfin eels stocks had a consultation period of six weeks, the
proposals for other fishstocks had a consultation period of four weeks. However, prior to
public consultation, 19 meetings with stakeholders and tangata whenua also occurred,
where Fisheries New Zealand sought input on the options being developed for
consultation.

We recognise that limiting engagement creates difficulties for representative bodies in
getting input from their constituents. Fisheries New Zealand is therefore continuing to
look at different ways of engaging to allow for more input and transparency around
decision making processes. We have a range of initiatives underway, planned or under
consideration:

. Shared fisheries:
Fisheries New Zealand has identified a number of key stocks that are of primary
importance to all stakeholders and tangata whenua. We are operating different
engagement processes for these stocks that involves community driven multi-
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stakeholder forums and public meetings. The approach has been trialled and refined
in blue cod (Marlborough Sounds and strategy development) and snapper in area 7
(Golden and Tasman Bays).

o Greater interactive online presence:

Fisheries New Zealand has also, this year, made more use of social media channels
and used new online surveys and submission forms. These new approaches appear
to have been successful at making information more accessible, and increasing
participation in the consultation process. For example, more than half of submitters
for this year’s sustainability round review used the online survey, and most of the
remaining submitters used the submission form emailed to Fisheries New Zealand’s
dedicated submissions inbox.

o More agile decision making:
The agile decision making framework, in particular greater use of harvest control
rules, will reduce focus on annual consultation processes. While consultation will
still be required, stakeholders and Tangata whenua will be incentivised to focus
attention on long term objectives for a stock and how those objectives will be
achieved via decision rules, rather than the specific changes. This will allow
shorter, more focused consultation and more responsive management.

1.2 SHELVING OF ANNUAL CATCH ENTITLEMENT (ACE)

82.

83.

&4.

ACE shelving is a formal agreement among quota owners in a stock to forgo harvesting
a specified proportion of the Total Allowable Commercial Catch (TACC) by each
transferring an agreed proportion of their Annual Catch Entitlement (ACE) to a non-
fishing entity.

A joint submission from Southern Inshore Fisheries, Fisheries Inshore New Zealand, and
Te Ohu Kaimoana (the Joint Submitters) propose that shelving of ACE to a neutral third
party is a viable way of reducing the commercial catch for the TAR stocks, submitting
that:

. You are obliged to take this into account under sl1 before deciding whether
additional measures (such as a TAC reduction) are required;
. The Fisheries Act is structured in a way that enables you to give full consideration

of the relevant fisheries management regime for a stock before considering whether
or not a sustainability measure should even be proposed;

J In particular section 11(1) requires that, before proposing to set or vary a
sustainability measure, you must give full consideration to a range of measures
including the effects on fishing on the aquatic environment; and

J Shelving ACE provides potential to respond to fisheries management challenges in
near real time and addresses short term changes in abundance without placing
Settlement and quota assets at risk.

Environment and Conservation Organisations of New Zealand (ECO) submitted on the
shelving of quota, arguing that in principle they do not support it. Their rationale is that
shelving goes against the fundamental direction of the quota management system and the
setting of catch limits.
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85.

86.

87.

88.

89.

90.

91.

92.

Fisheries New Zealand response

Section 11 sets out various matters you must take into account, or have regard to, before
setting or varying any sustainability measure under Part 3 (including a TAC).

Section 11(1)(a) refers to the effects of fishing on any stock and the aquatic environment.
To the extent a voluntary shelving agreement has in your view an effect on fishing,
through impacting on the amount of stock removed from the biomass, this is a matter that
can be taken into account under s 11(1)(a) in considering proposed sustainability
measures.

However, it must be taken into account alongside (as well as the natural variability of the
stock) the existing controls under the Act that apply to the stock (s 11(1)(b)) - the current
TAC is a control under the Act; voluntary shelving agreements are not.

While the joint submitters consider the existence of a shelving agreement indicates a TAC
change is not necessary (i.e., any sustainability concern is addressed by that agreement),
Fisheries New Zealand considers the existence of a shelving agreement may (depending
on the specifics of each case) also indicate that the TAC is set artificially high — i.e., if
taken, the fish stock will not be maintained above or moved towards the level that
produces MSY as envisaged by the Act (section 13(2) in particular). This will, of course,
depend upon the best available information about the status of the stock. But the Supreme
Court in the Kahawai case stated that “It is implicit in the scheme of the Act that the total
allowable catch is the total that is allowed to be caught”, and that “Because the total
allowable catch is set at a level consistent with sustainability of the stock, that catch is

available for full utilisation”.?’

Fisheries New Zealand considers that where a sustainability concern is evident (i.e., the
stock is below the target level) setting (or varying) an appropriate TAC is the primary
tool to ensure sustainability and to rebuild the stock at a “way and rate” that you consider
appropriate. An existing or proposed ACE shelving agreement is something you may
consider in determining that “way or rate” of recovery.

Assuming the TAC is set within a tolerable range, you may decide that an adjustment to
TAC is not necessary, or adopt a less aggressive reduction given the impact shelving
agreements would also have on the way in which and rate at which a stock moves towards
or above the level that can produce Busy. In this sense shelving agreements (and their
outcomes) may complement a properly set TAC.

However, an ACE shelving agreement is not an alternative to a properly set TAC. In
setting the TAC, you must be satisfied that, if the TAC is taken, it will do what section
13(2) of the Act requires — maintain or move the stock to at or above Bysywithin a period
appropriate to the particular stock.

Section 13(4) provides that you may, from time to time, by notice in the Gazette, vary
any TAC set for any quota management stock by increasing or reducing the TAC. When
considering any variation, you are required to have regard to the matters specified in
subsections (2), (2A) (if applicable) and (3) and the purpose of the Act. In deciding
whether to exercise your discretion to vary TAC shelving is therefore a permissive
consideration (it can be considered before making a decision to set or vary a sustainability

27 New Zealand Recreational Fishing Council Inc v Sanford Ltd [2009] NZSC 54, [2009] 3 NZLR 438 at [62].
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1.3

93.

94.

95.

96.

97.

measure (s 11(1)(a)), and more specifically can be considered when considering the way
and rate at which you may move stock to Busy). However, and as stated above, while
shelving can be considered, where a sustainability concern is evident (i.e., the stock is
below the target level) varying a TAC is the primary tool to ensure sustainability.

SETTING ALLOWANCES

Te Ohu Kaimoana notes that Section 5 (b) of the Fisheries Act 1996 obliges “all persons
exercising or performing functions, duties, or powers conferred or imposed by or under
it” to “act in a manner consistent with the provisions of the Treaty of Waitangi (Fisheries
Claims) Settlement Act 1992 (TOW(FC)SA)”.

They consider that whenever you make a decision to implement a sustainability measure
or to provide for utilisation, you must ensure your decision is consistent with, and does
not undermine, the Fisheries Settlement. The following matters are particularly relevant.

Te Ohu Kaimoana then say that to protect Maori fisheries settlement rights, the following
approach should be taken to adjusting the TAC:

a) the recreational allowance should not be increased above the level it was first set
by the Minister when the TAC was set for any particular stock; and

b) if, in order to ensure sustainability, the TAC, TACC and the recreational allowance
1s reduced, the allowance can be increased back to its initial level when the stock
rebuilds;

c) allincreases to a TAC should be allocated to the commercial sector after providing
for non-commercial customary fishing and other fisheries-related sources of
mortality;

d) the customary allowance is based on customary needs and managed through
kaitiaki. In some instances, customary needs may not be fully identified and there
may be insufficient capacity to harvest what is needed. Therefore, there can be
expected to be increases to the customary allowance over time as both needs are
better identified and capacity to harvest is realised;

e) in situations where the abundance of a stock drops, kaitiaki will respond
appropriately.

Te Ohu Kaimoana say that when the Interim Fisheries Settlement was agreed between
Maori and the Crown in 1988, the Crown undertook to provide Maori with 10% of the
quota for all stocks in the Quota Management System (QMS) at that time. When the Deed
of Settlement was finalised, it was agreed that all stocks introduced to the QMS from that
time would generate a 20% share for Maori. They consider that as part of this agreement,
Maori agreed that the QMS was an appropriate regime for managing commercial
fisheries. But they note that at the time of the Settlement the only proportional interests
held were by quota owners (who owned a share of the TACC). Allowances for customary
and recreational interest were for a fixed amount.

Te Ohu Kaimoana then say that, when adjusting the TAC, you must ensure the integrity
of Maori fishing rights is maintained. This means:
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98.

99.

100.

131

101.

102.

103.

104.

a)  priority should be given to the customary allowance for stocks that Iwi and hapii
require to meet their customary non-commercial needs; and

b)  the proportion of the TACC that makes up the TAC should not be reduced (but can
be increased) by reallocations to the recreational sector. Any reallocation to the
recreational sector has the effect of reducing the overall value of settlement quota.

Te Ohu Kaimoana views recreational fishing as a privilege which should not be exercised
at the expense of Maori commercial and non-commercial fishing rights. They consider
that in recent times the recreational sector has effectively operated within an
unconstrained allowance — which provides little incentive for the recreational sector to
exercise responsibilities to constrain catch within the recreational limit. Similarly, this
provides little incentive for the commercial sector to work collaboratively to increase
stock abundance given the likelihood that any benefits of a rebuild will be allocated to
the recreational sector. They acknowledge there are input controls such as bag limits;
however, there is no effective constraint on total catch.

Te Ohu Kaimoana does not support decisions that increase the recreational allowance at
the expense of the TACC. They consider kinds of re-allocations affect the rights of
settlement quota holders and reduce the incentives on the commercial sector to take
responsibility and invest in good management.

New Zealand Sport Fishing Council (also representing LegaSea) submitted that a non-
proportional allocation policy for non-commercial catch should be developed.

Fisheries New Zealand response

In Fisheries New Zealand’s view, Te Ohu Kaimoana’s argument is not correct. The law
provides you with considerable discretion in making allocation decisions and the matters
you consider relevant. Quota allocated to Maori as part of pre- or post-settlement
obligations had the same attributes as all other quota in relation to the ability of the Crown
to reduce or increase the amount of ACE generated by shares in the fishery by adjustment
to the TAC and TACC.

This position has been confirmed by the courts. In the Snapper 1 case the Court of Appeal
rejected Te Ohu Kaimoana’s argument that the Minister had failed in his duty to
specifically and separately consider the interests of Maori before reducing the TACC.
The Court went on to say:

o Under the settlement Maori became holders of quota along with all other holders.
Their rights were no more and no less than those on non-Maori quota holders

o The Minister was accordingly obliged to give them exactly the same consideration
as all other quota holders.

Te Ohu Kaimoana effectively advocate for an allocation policy that benefits commercial
and customary fishers until such time as the recreational sector’s catch is capped and
controlled.

Fisheries New Zealand acknowledge the benefits of providing greater certainty to
stakeholders and tangata whenua around how and when government makes an allocation
decision. However, for such a policy to be broadly supported, and therefore successful, it

Fisheries New Zealand Review of Sustainability Measures for the October 2018/19 Fishing Year o 17



needs to treat sectors with a degree of fairness, and recognise the various benefits that can
be generated from allocation decisions in differing circumstances.

105. Fisheries New Zealand does not consider the approach proposed by Te Ohu Kaimoana is
fair, tenable, or promotes best value use of fisheries resources in a way consistent with
the purposes and principles of the Act. We also do not accept that recreational fishers
should be effectively penalised for any perceived shortfall in the legislative framework.

106. Further, we do not accept that recreational catch is currently uncontrolled, we note that
the Courts have stated that the Minister is obliged to take all reasonable steps to manage
catch within the allowances and TACC set. The current tools are adequate to manage
recreational catch (particularly when it is not managed annually as the TACC is).

107. Inconsidering an allocation decision it is useful to first understand the nature of the TAC,
and allowances and the TACC. Legislative and judicial guidance on these matters is
noted in the sections above. Neither the allowances nor the TACC are absolute limits on
the catch that can be taken by respective sectors. Over-catch of the TACC is subject to a
civil payment (deemed value), but not prevented unless an overfishing threshold is in
place. Catch against the recreational allowance is based on an average over a number of
years which reflects variation influenced by environmental factors (changes in fish
distribution and abundance), weather and population change. Monitoring catch by each
sector is important to ensure sustainability. Monitoring catch is also important, so that
potential benefits from harvest allocated to one sector are not being implicitly reallocated
to another.

108. Once you have decided on a TAC, the allocation decision depends on the nature of the
fishery. Ifthe TAC (and therefore allowances or the TACC) is not fully caught or is being
increased, it may be possible to meet the catch needs of each sector in full. Ifthe stock is
fully allocated (i.e. competing demands for the resource exceed the TAC), then you have
considerable discretion about how to meet the needs of various sectors in part or in full.
From a policy perspective, factors relevant to the exercise of your discretion include:

a)  Population trends;

b)  Assessment of relative value of resource to respective sectors (including popularity
and importance of the resource, economically, socially, and culturally);

c)  Current fishing practices (including overfishing, voluntary shelving or closures by
a stakeholder/participant);

d) Initiatives undertaken to develop or enhance the resource; and

e)  Social, cultural and economic impact of allocative decisions.

109. You have a choice about how much weight you give the existing proportions for each
sector within the TAC. Industry often express strong support for a proportional allocation
policy based on maintaining the existing proportions of the TAC. They consider this
beneficial because it provides a degree of certainty around how allocation decisions will
be treated. In the absence of any information to suggest better fisheries management
outcomes could be obtained (ie better value from the overall harvest of the fishery),
Fisheries New Zealand considers that proportional allocation approach has merit and will
often provide an option based on proportional allocation for your consideration.
However, it is not without problems. Much like allocating quota, the period on which the
proportions are fixed gives rise to conflict and debate amongst sectors.
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110.

111.

1.4

112.

113.

Existing allocations in most key shared fisheries have been based largely on historic catch
mformation. In most fisheries this historic information is uncertain. Also, the
recreational sector has opposed proportional allocation because they believe their current
share of the resource (based on historic or current catch) is not reflective of their desired
share. Instead, it reflects the depleted state of many inshore fisheries, the relative
difference in fishing power between sectors, and their consequent ability to harvest at low
stock levels. Fixing proportions of the TAC also does not allow recognition of changes
in the relative value of harvest to each sector over time.

Other than CRA 2 in April 2018, the most recent major allocation decisions were for two
the key snapper fisheries (areas 1 and 7). In these decisions, the previous Minister
exercised his discretion to adjust the proportional shares to better reflect relative value
between sectors. In the snapper fishery, best available information indicated roughly
equivalent value between sectors. However, the shares within the TAC were 70/30 in
favour of the commercial sector. Predictably, the industry has expressed concern
(reflected in particular in the Te Ohu Kaimoana submission) about this approach.

PREFERENTIAL ALLOCATION (“SECTION 28N”) RIGHTS

Some submitters have expressed concerns over the impacts of preferential allocation
(“28N”) rights that arise from decisions on sustainability measures and management
controls. A joint submission from Southern Inshore Fisheries, Fisheries Inshore New
Zealand and Te Ohu Kaimoana (the Joint Submitters) makes the following points:

. Where a fishery that has 28N rights associated with it has its TACC reduced then,
in the absence of any other change, when the fishery recovers and the TACC is
subsequently increased triggering 28N rights, the proportionate share of quota that
iwi hold will be reduced. This is a permanent reduction in the proportionate share
that iwi have in the TACC of that fishery;

. This is directly contrary to the Fisheries Settlement and furthering the agreements
expressed in the Deed of Settlement, as required by section 3 of the Treaty of
Waitangi (Fisheries Claims) Settlement Act 1992;

o It undermines the agreement between the Crown and Maori, that Maori would
receive 10% of all stocks in the QMS at the time of the interim fisheries settlement
m 1989; and

o In light of your obligations under s5(b) (discussed at 1.2 above), you must be
advised that before you make any decisions under the Fisheries Act that will as a
consequence trigger 28N rights, all other options to achieve the same effect that do
not trigger 28N rights should be examined and wherever possible used.

Jeremy Cooper of the Paua Industry Council submitted that the Council can only support
a TACC increase at this time if it is done in a way which does not reduce the quota share
holdings of other owners. They point out that an increase will immediately result in the
re-allocation of quota shares, including settlement quota, permanently to 28N rights
holders. The Council feels that individuals should not bear the cost of a Crown liability.
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1.4.1 Fisheries NZ response

114. Preferential allocation (“28N”) rights originated under sections 28N and 280E of the
Fisheries Act 1983. In preparation for commencement of the quota system, the Crown
offered to purchase quota from fishers to reduce TACCs to sustainable levels. Those
fishers who did not sell had their quota reduced without compensation, but became
entitled to have those reductions restored in full in the future should the TACC for that
relevant stock be increased.

115. Preferential allocation rights continue to be provided for under section 23 of the Fisheries
Act, but the way they work has changed somewhat from when they were first introduced.
When first introduced, the rights were to be satisfied as a preferential allocation from the
increased tonnage arising from an increase in the TACC.

116. The QMS was changed to a proportional share based system in 1990. So now, when the
TACC is increased for a stock that has 28N rights associated with it the quota shares of
owners who do not have 28N rights are reduced and redistributed to the holders of 28N
rights. This is done in accordance with formulas set out in section 23 of the Act, and is
an automatic consequence of an increase in the TACC. So it amounts to a permanent
reallocation of quota shares, rather than the one-off nature of the original scheme.
However, this is the scheme that Parliament has put in place.

117. In the Snapper 1 case, the Court of Appeal rejected in full a TOKM argument that the
Minister had failed in his duty to specifically and separately consider the interests of
Maori before reducing the TACC. The Court went on to say:

. Under the settlement, Maori became holders of quota along with all other holders.
Their rights were no more and no less than those on non-Maori quota holders

. The Minister was accordingly obliged to give them exactly the same consideration
as all other quota holders.

118. Fisheries New Zealand does not agree with the Joint Submitters submission. As noted
above, the operation of the 28N rights regime under s 23 is an automatic consequence of
an increase in the TACC of those stocks which carry 28N rights. It is not in itself a reason
for not setting a TAC and TACC in accordance with (and as required by) the Act.

119. In this sustainability round review, 28N rights are associated with the following stocks:

. JDO 1 (proposed reduction in the TACC);
o PAU 5B (proposed increase in TACC); and
o TAR 2 (proposed reduction in the TACC).

120. The reallocation of the proportion of quota shares in the fishery occurs only when the
TACC is increased. A reduction to the TACC does not trigger any change in relation to
28N rights. As TACC reductions are being proposed for JDO 1 and TAR 2, 28N rights
will not be triggered for these stocks (despite what the Joint Submitters say above). As a
TACC increase is proposed for PAU 5B, 28N rights would be triggered for this stock, but
there is only 157 kg of such rights outstanding, so the impact on quota shares will be
small. The implications of this change are described in more detail in the PAU 5B paper.
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HARVEST STRATEGY STANDARD

Te Ohu Kaimoana note the reliance by Fisheries New Zealand on the Harvest Strategy
Standard to support decision making. They consider that employing the default target
levels and timeframes for fisheries management has the real potential to undermine the
purpose of the Act. They consider the target reference points promoted by Fisheries New
Zealand are inherently setting utilisation targets that the Act enables people to consider
and take the necessary actions to achieve. They view the Harvest Strategy Standard as
being too prescriptive and taking away the opportunity for stakeholders to consider and
determine the best balance between sustainability and use for a stock.

They consider that application of the Harvest Strategy Standard has the potential to have
significant adverse social and economic impacts, if applied without careful consideration
of the specific circumstances of the fishery and the range of existing mechanisms to
promote recovery. In view of this, Te Ohu Kaimoana considers the unique biological and
environmental conditions facing each stock and socio-economic implications to be an
important explicit consideration when contemplating management targets.

Environmental groups consider that Fisheries New Zealand’s use of the Harvest Strategy
Standard to guide the management of fishstocks towards target biomass levels does not
meet international best practice for the precautionary management of fishstocks to ensure
sustainability. They submit that, as a guiding document, the Harvest Strategy Standard
needs to be updated, especially to take account of the particular biological characteristics
of species vulnerable to fishing pressure and species with a key role in ecosystem
functions.

Fisheries New Zealand response

The Harvest Strategy Standard is a policy statement of best practice in relation to the
setting of fishery and stock targets, and limits for fishstocks in New Zealand’s Quota
Management System (QMS). It is intended to provide guidance on how fisheries law will
be applied in practice, by establishing a consistent and transparent framework for
decision-making to achieve the objective of providing for utilisation of New Zealand’s
QMS species while ensuring sustainability.

The Harvest Strategy Standard outlines Fisheries New Zealand’s approach to relevant
sections of the Act and, as such, forms a core input to the Fisheries New Zealand’s advice
to you on the management of fisheries, particularly the setting of TACs under sections 13
and 14.

There are a range of metrics specified in the Harvest Strategy Standard and its supporting
documentation, “Operational Guidelines for New Zealand’s Harvest Strategy Standard
(Guidelines)” which are treated as defaults: i.e., where proposed management options
depart from the Harvest Strategy Standard, they must be justified in terms of the particular
circumstances that warrant such departure.

The Guidelines include a range of analytical proxies for Basy, Fusy and MSY that can be
used in the absence of adequate information to estimate the MSY reference points
themselves. The analytical proxies for Buysy are based on a percentage of the estimate of
unexploited biomass (i.e., %By) and informed by theoretical modelling of fish population
dynamics or large scale analyses (i.e., meta-analyses) of information collected from high
information stocks or groups of stocks.
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The default values for the current analytical proxies for Buysy contained in the Guidelines
vary according to the estimated productivity of the species or fish stock under
consideration. Productivity is considered to be an operational substitute for resilience, and
productivity is categorised into low, medium, or high based on several productivity
measures relating to growth, mortality, and generation time.

The majority of stocks in New Zealand are categorised as low or medium productivity.
The current Harvest Strategy Standard default analytical proxies for Busy vary across the
productivity categories, e.g., 25% By, 35% By, and 40% By for high, medium, and low
productivity stocks respectively.

The target biomass levels proposed under the standard are applied as interim targets only
in the absence of a stock specific management target. There is nothing preventing
stakeholders working with Fisheries New Zealand to develop alternative, agreed
management targets that meet your legislative obligations.

Specifically in relation to Te Ohu Kaimoana and Fisheries Inshore New Zealand concerns
around the need to develop target levels through stock specific management assessments.
However Fisheries New Zealand notes that management strategy evaluation is unlikely
to produce markedly different results. This work was undertaken for snapper one. The
Harvest Strategy Standard default target level for snapper one was 40% based on
productivity of the species. Management strategy evaluation determined a stock specific
target level of 43%.

INTERPRETATION OF THE FISHERIES ACT 1996

The Environmental Defence Society submitted that Fisheries New Zealand has
misinterpreted the Fisheries Act 1996 (the Act), specifically in relation to s9(b), s9(c),
s10 and s11. On this basis they submit that recommendations contained in the Discussion
Paper are not sound and so infer that you should not make decisions on this basis.

The Environmental Defence Society submitted that you must consider the effects of
fishing when ensuring the sustainability of fish stocks as per s8 of the Act; in particular,
your decision must be consistent with avoiding, remedying, and mitigating any adverse
effects of fishing on all marine species, as well as on the marine ecosystems which they
comprise. EDS submit that Fisheries New Zealand’s comments that proposals would not
lead to further impacts on the environment are misleading due to the nature of fishing
activities having ongoing and cumulative impacts.

The Environmental Defence Society considers that your obligations to consider other
regional policies and plans under s11 of the Act, including land based activities managed
under the Resource Management Act 1991, have not sufficiently been taken into account,
especially with regard to inshore fisheries where environmental factors are likely to be
strongly influencing fishery sustainability concerns.

Fisheries New Zealand response

Fisheries New Zealand notes that the discussion document does not set out the full
statutory requirements you are required to consider for the purposes of consultation. Each
stock section in this final advice paper sets out information we have in relation to s.9
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136.

137.

171

138.

139.

140.

141.

(environmental principles), s.10 (information principles) and s.11 (sustainability
measures), including application of relevant plans under the Resource Management Act
1991.

INFORMATION AND CERTAINTY

Several submissions noted or alluded to a perception that uncertainty is considered, and
thereby applied, differently when deciding on either an increase or decrease in the TAC
and TACC for a stock. At the same time, environmental interests submitted for a
precautionary approach to take precedence in almost all cases.

ECO is concerned that the level of research that is being undertaken on the status of fish
stocks and the effects of fishing on the environment has continued to decline since the
introduction of the QMS. The Environmental Defence Society submits that due to the
lack of research regarding the status of fish stocks and the effects of fishing activities,
there is considerable uncertainty in the information provided to you for decisions on
management that should be taken into account under consideration of s10 of the Act.

Fisheries New Zealand response

Under the information principles (s.10), less than full information suggests caution in
decision-making, not deferral of a decision completely. “The fact that a dispute exists as
to the basic material upon which the decision must rest, does not mean that necessarily
the most conservative approach must be adopted. The obligation is to consider the
material and decide upon the weight which can be given it with such care as the situation
requires.”?®

Both scientific and anecdotal information need to be considered and weighed accordingly
when making management decisions. The weighting assigned to particular information is
subject to the certainty, reliability, and adequacy of that information.

As a general principle, information outlined in the Fisheries New Zealand Fishery
Assessment Plenary Report is considered the best available information on stock status
and should be given significant weighting. The information presented in the Plenary
Report is subject to a robust process of scientific peer review, and is assessed against the
Research and Science Information Standard for New Zealand Fisheries.?’ Corroborated
anecdotal information also has a useful role to play in the stock assessment process and
in the management process.

Each of the stock specific sections of this paper outline the nature and extent of any
uncertainty in information so that you are able to give appropriate weight to the
information in your decision-making. As noted, in general, the more uncertain the
information, the more cautious you should be as to the extent it influences your decision-
making.

28 Greenpeace NZ Inc v Minister of Fisheries (HC, Wellington CP 492/93, 27/11/95, Gallen J) p 32.
29 A non-binding Fisheries New Zealand Policy Document.
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NUMBER OF STOCKS REVIEWED

Sealord Group considers that there is a lack of agility within current processes for the
review of TACCs, which is financially detrimental for fishers. They claim the review
process is too slow to address changes in abundance that are driving catches that
significantly exceed the allotted ACE.

Fisheries Inshore New Zealand submitted that the number of inshore finfish stocks
reviewed in the sustainability round was too small. In particular, they submit that
reviewing approximately 12 stocks a year is not sufficient to allow for a smooth transition
to an electronically monitored environment.

Fisheries New Zealand response

Fisheries New Zealand reviewed 32 stocks in the October process this year, which is the
highest number reviewed for over a decade. However, we agree that there will be a need
to increase our ability to review stocks to make best use of digital monitoring information
and improve the responsiveness of the management regime.

Policy changes to improve the agility of decision making processes are proposed for
consultation as part of the fisheries change process. If the proposals are implemented
they will increase our ability to review more stocks by reducing the administrative burden
of the process (consultation timeframes and level of conflict between user groups). In
addition, Fisheries New Zealand received additional funding in Budget 2018 for 6 FTEs
to help support implementation of digital monitoring and more regional based
engagement. We are anticipating this additional resourcing and revised processes for
amendment to sustainability measures will allow us to review up to approximately 40
stocks per year.

ALL OTHER SOURCES OF MORTALITY TO THE STOCK CAUSED BY FISHING

New Zealand Sports Fishing Council (also representing LegaSea and the New Zealand
Angling and Casting Association) submitted that Fisheries New Zealand do not have a
consistent rationale or policy on setting an allowance for other sources of fishing related
mortality — particularly discarded trawl caught fish. They submit that a combination of
minimum legal size and economic considerations results in discarded fish, and so are
calling for a more ‘consistent’ approach. Simultaneously, the submission supported a
default setting of 10% of the TACC for other sources of fisheries related mortality and
ask that any variation from this is explained.

Fisheries New Zealand response

The allowance for other sources of fisheries related mortality accounts for mortality from
illegal fishing and damaged or lost gear, along with mortality of fish that may be legally
returned to the sea. It relates to fish that is not landed and not able to be accurately
accounted for by the fisher. The information used to set the allowance is, by its nature,
highly uncertain. Fisheries New Zealand tends to set a generic allowance based on
method of fishing, i.e. 10% of the TACC when the majority of harvest is taken by trawl
and for other methods based on best available information.
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148. Introduction of digital monitoring will allow us to better estimate this allowance in the
future. More generally, Fisheries New Zealand supports better calculation and attribution
of this allowance to the sector that causes it. If the catch can be attributed to a sector,
then it provides a collective incentive for the sector to reduce their other sources of

fisheries related mortality in return for an increase in their landed catch allowance or
TACC.
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PART 4: HIGHLY MIGRATORY SPECIES
Southern Bluefin Tuna (STN 1)

1

149.

Summary

Fisheries New Zealand recently consulted with tangata whenua and stakeholders on three
options for management settings for southern bluefin tuna (Thunnus maccoyii). These
options are set out in Table 1. The options chosen for the discussion paper came from
early feedback from stakeholders, particularly Options 2 and 3, which reflected
preliminary views expressed by Te Ohu Kaimoana and the New Zealand Sports Fishing
Council, respectively.

Table 1. Proposed management settings in tonnes for southern bluefin tuna (STN 1) from 1
October 2018, with the percentage change relative to the status quo in brackets.

Total Allowances
Total Allowable All other
Option Allowable Commercial  ¢\stomar _ mortality to the
Catch (TAC) Catch Maori Y Recreational stock Zlused
(TACC) by fishing

Current settings
(as at 1 October 2017) 1000 e 1 8 20
Option 1 0 0 0
(2017118 in-season settings) 1088 /N (9%) 1047 /M (8%) 1 20 1 (150%) 20
Option 2 1088 AN (9%) 1059 /N (9%) 1 8 20
Option 3 1088 /N (9%) 1027 /N (6%) 1 40 /N (400%) 20
Option 4 (new) Recommended 1088 1N (9%) 1039 AN (7%) 41 (300%) 25 AN (212.5%) 20

150. Fisheries New Zealand also consulted on proposed management constraints for the
recreational sector fishing for southern bluefin tuna, noting that such constraints would
not be part of this immediate 1 October sustainability round decision.

151. This decision document provides you with Fisheries New Zealand’s final advice on the
setting of the revised TAC, allowances and TACC. It also comprises relevant background,
statutory considerations, and a summary of submissions.

152. All submissions received by Fisheries New Zealand are available in their entirety as part
of Appendix 2.

153. Following feedback from consultation, Fisheries New Zealand is recommending that you

set a TAC of 1088 tonnes with a four tonne allowance for customary fishing, a 25 tonne
allowance for recreational interests, a 20 tonne allowance for other sources of fishing
related mortality, and a 1039 tonne TACC (Option 4).
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Need for review

Southern bluefin tuna is a highly valued species, currently subject to a regional rebuilding
plan under the Commission for the Conservation of Southern Bluefin Tuna (CCSBT).
The CCSBT is the regional fisheries management organisation responsible for the
management of southern bluefin tuna. The CCSBT sets the global total allowable catch
(GTAC) for southern bluefin tuna in three year blocks, with the GTAC allocated to
individual member countries. A recent increase in New Zealand’s national allocation
presents an opportunity for New Zealand to increase its utilisation of southern bluefin
tuna within the confines of the rebuilding strategy.

CONTEXT
Biological information

Southern bluefin tuna (Thunnus macoyii) is a highly migratory species, traversing
between the high seas and states’ exclusive economic zones throughout the southern
hemisphere, primarily in waters between 30 and 45 degrees south. Southern bluefin tuna
are apex predators and have been recorded to live up to 40 years old, weighing over 200
kilograms and reaching over two metres in length.

Adults are broadly distributed in the South Atlantic, Indian and western South Pacific
Oceans, and are predominantly found in temperate latitudes. Juveniles are broadly
distributed along the continental shelf of Western and South Australia and in high seas
areas of the Indian Ocean. Southern bluefin tuna caught in the New Zealand exclusive
economic zone appear to represent the easternmost extent of the stock.*

There is some uncertainty about the average size and age that southern bluefin tuna
become mature. Available information suggests that maturity may be at around 1.5 metres
in length and no younger than eight years of age. The Indian Ocean is the only known
area that spawning takes place, and this occurs between September and April.>!

Current stock status

The best available information on the global population of southern bluefin tuna is
provided by the CCSBT. The most recent stock assessment conducted in 2017 suggests
that the southern bluefin tuna stock remains at a low state, estimated to be 13% of the
initial spawning stock biomass, and below the level to produce maximum sustainable
yield (MSY). There has, however, been improvement since previous stock assessments,
which indicated the stock was at 5.5% of original biomass in 2011 and 9% in 2014. This
has resulted in the increase of the GTAC and member country allocations, including New
Zealand’s.

30 Ministry for Primary Industries, Fisheries Assessment Plenary, November 2017 Stock Assessments and Stock Status for Southern
Bluefin Tuna

31 31 hitps://www.ccsbt.or
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International management context

The objective of the CCSBT Convention is to ensure, through appropriate management,
the conservation and optimum utilisation of southern bluefin tuna. There is no defined
convention area for the CCSBT and the Convention simply applies to all southern bluefin
tuna regardless of where or how they are caught. New Zealand is a founding member of
the CCSBT along with Australia and Japan. Other members of the CCSBT now include
the European Union, the Fishing Entity of Taiwan, Indonesia, Japan, Republic of Korea
and South Africa.

In 2011, the CCSBT agreed that a science-based management procedure would be used
to guide the setting of the GTAC for southern bluefin tuna. The management procedure
is designed to recommend an appropriate global catch limit that will allow the spawning
stock biomass to achieve the interim rebuilding target of 20% of unfished spawning stock
biomass by 2035 (with 70% certainty).

This interim target is currently under review by CCSBT members, with New Zealand
strongly advocating for a more ambitious rebuilding target (i.e. reaching a higher level of
unfished spawning stock biomass within a shorter timeframe).

For the three year block from 2018 to 2020, the CCSBT raised the GTAC by 3000 tonnes
to 17,647 tonnes. As a result of this, New Zealand’s national allocation has increased by
88 tonnes to 1088 tonnes per annum. Evaluations of the management procedure indicated
that, even with such an increase, the target biomass level will be reached by 2035.

Table 2: Global Total Allowable Catch and New Zealand country allocation (in tonnes)

2010 2011 2012 2013 2014 2015-2017  2018-2020

GTAC

9,449 9,449 10,449 10,949 12,449 14,647 17,647

New Zealand Allocation 570 570 800 830 910 1,000 1,088

163.
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166.

The GTAC is allocated to CCSBT members based on an agreed formula. Starting in 2018,
members are required to account for all fishing mortality of southern bluefin tuna
(including commercial fishing, customary fishing, recreational fishing, and other fishing-
related mortality) from within their national allocation.

There was no formal definition of the catch to be counted against national allocations (i.e.
attributed catch) at CCSBT prior to the agreement reached in 2014 and members applied
their country allocation in a variety of ways. This recent decision provides clarity and
balance in the ongoing management of the stock. New Zealand already accounts for all
sources of mortality as part of its country allocation and the change now brings other
CCSBT members in line with that practice.

New Zealand was pivotal in not only developing the agreed definition of attributable
catch, but also bringing about changes to the scientific process that would incorporate all
sources of mortality when determining the current status of the stock and projecting its
recovery. These changes represent significant enhancements in the regional management
of the stock and are world-leading in terms of other tuna commissions.

Domestic management context

In New Zealand, southern bluefin tuna is managed within the quota management system
with a 1 October to 30 September fishing year. Earlier this year, you approved the use of

Fisheries New Zealand Review of Sustainability Measures for the October 2018/19 Fishing Year o 29



167.

168.

169.

an in-season increase in the 2017-18 fishing year to allow New Zealand to benefit in the
first fishing year of the three-year CCSBT allocation block. These decisions lapse at the
end of the 2017-18 fishing year. The changes proposed as part of the 1 October 2018
sustainability round are required to adjust the final two years of the three-year allocation
block.

Southern bluefin tuna was introduced into the quota management system on 1 October
2004 under a single Quota Management Area (STN 1), which also covers catch by New
Zealand flagged vessels beyond the New Zealand exclusive economic zone. The STN 1
TAC is split between the customary Maori non-commercial allowance, the recreational
allowance, an allowance for other sources of fishing related mortality, and the TACC.

Southern bluefin tuna is listed under the Third Schedule of the Fisheries Act 1996 (the
Fisheries Act), which allows an alternative TAC to be set under section 14 since a national
allocation of southern bluefin tuna for New Zealand has been determined as part of an
international agreement.

The policy guidance in the national Harvest Strategy Standard states that, where an
international organisation or agreement has adopted harvest strategies and rebuilding
plans that meet or exceed the minimum standards contained in the Standard, the approach
of the Ministry and Ministry representatives to the international organisation or
agreement will generally be to support those strategies. This approach has been reflected
in the position taken by New Zealand officials at CCSBT when advocating for a
precautionary approach in rebuilding the stock.

2.1.5 Fishery characterisation

Customary Maori fishery

170.

171.

Customary non-commercial fishing for southern Bluefin tuna is fishing which is
undertaken under the Fisheries (South Island Customary Fishing) Regulations 1999, the
Fisheries (Kaimoana Customary Fishing) Regulations 1998, or regulations 50-52 of the
Fisheries (Amateur Fishing) Regulations 2013. There are no records of southern bluefin
tuna being taken under customary authorisation.

However, during engagement with iwi at fisheries forums, tangata whenua have indicated
an intention to take southern bluefin tuna using some of the regulatory mechanisms listed
above or which are expected to be developed in the future. Feedback from those forums
also suggested that southern bluefin tuna was in fact being used for customary purposes
but taken under the recreational framework. Based on these responses, Fisheries New
Zealand believes that previous estimates of customary catch that relied solely on
authorisations which had been issued likely underrepresented the amount of southern
bluefin tuna used for customary purposes.

Recreational fishery

172.

Based largely on environmental factors, it is assumed that the take of southern bluefin
tuna by recreational fishers in New Zealand prior to 2007 was uncommon. This is due to
southern bluefin tuna being found in winter months and in areas that were not typically
recreationally fished. However, reports of recreationally caught southern bluefin tuna
became somewhat more prevalent after 2007 following the development of a recreational
Pacific bluefin tuna fishery on the west coast of the South Island.
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Compulsory reporting for recreational amateur charter vessel operators was introduced in
November 2010 under the Fisheries (Amateur Fishing) Regulations. This requires
amateur charter vessel operators to report catch to Fisheries New Zealand on a number of
shared species of interest, including southern bluefin tuna. In 2017, 47 southern bluefin
tuna were reported by amateur charter vessel operators in New Zealand fisheries waters
with an estimated total weight of 3.4 tonnes. Details of reported catches prior to 2017 are
shown in Table 3.

Fisheries New Zealand also collects information on southern bluefin tuna from New
Zealand Sport Fishing Council records. Sport fishing club records provide an important
source of information on tagging and landings of southern bluefin tuna caught by
recreational fishers. In 2017, sport fishing club records reported 266 southern bluefin tuna
were landed with an estimated total weight of 19.4 tonnes, which is well above previous
records (Table 3).

Table 3: Reported catch of southern bluefin tuna in the recreational fishery

175.

176.

177.

178.

2012 2013 2014 2015 2016 2017
New Zealand Sports
Fishing Council fish 0 0 2 1 7 266
landed
Charter vessel fish
landed 4 12 0 5 36 47
Estimated total 196 550 : 1100 1440 24300

weight (kilograms)*
* This includes New Zealand Sports Fishing Council fish, charter vessel fish, and an estimate of unreported catch
and estimated additional catch in August and September not recorded in the estimate based on hig game records.

A combination of factors, including favourable weather conditions, proximity of fish to
the shore, and increased recreational interest in southern bluefin tuna, resulted in
significantly higher levels of catch on the east coast on the North Island during 2017. The
total estimated weight of 2017 recreational southern bluefin tuna catch was 24.3 tonnes.
This estimate was based on records from amateur charter vessel operators, sport fishing
clubs, provisions for unreported catch, and an estimate of additional catch in August and
September.

Additionally, Fisheries New Zealand collects information on recreational catch taken
from commercial vessels (under an exemption provided for in the Fisheries Act 1996),
which was not included in the 24.3 tonne estimate mentioned above. Just over one tonne
of southern bluefin tuna was reported under this exemption during the 2016-17 fishing
year. This catch must be taken by recreational means and is not to be sold, and therefore
should be considered as part of the overall recreational take.

The total estimated recreational catch in 2016-17, including big game records and catch
taken from commercial vessels is around 25.3 tonnes. It is considered that this is likely to
be an underestimate as not all recreational fishers are members of fishing clubs or report
their catch.

Following the rapid development of the southern bluefin tuna recreational fishery in 2017,
Fisheries New Zealand has contracted targeted research to improve estimates of the
recreational catch and size composition of southern bluefin tuna in New Zealand fisheries
waters. The results from this research are not yet available and therefore Fisheries New
Zealand does not have a revised estimate for the current season. However, interim results
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suggest that southern bluefin tuna recreational catch in the 2018 year will be less than
2017.

Researchers have been conducting surveys targeting the Waihau Bay boat ramp in the
eastern Bay of Plenty, where most of the recreational effort and landings occurred in
2017. Researchers are also counting the number of boat trailers present at noon. It should
be noted that, for health and safety reasons, the interviewers do not conduct interviews
after dark. The recorded landings therefore likely underestimate the landings on the day,
given that some fishers are returning late in the evening.

As a means of comparison however, landed catch at Waihau Bay to 29 July 2018 is 61
individual southern bluefin tuna, with most of these caught over two weather windows in
late June. At the same time last year, the Waihau Bay landed catch was 208 fish, mostly
landed over 10 days in mid-July. Last year, the Whakatane Club had weighed 17 southern
bluefin tuna by the 29th of July, while this year only 9 had been weighed by that date. This
highlights the high level of variability in this fishery and the reliance on favourable
weather conditions and availability of fish for the recreational sector.

The count of the number of boat trailers present at noon is used as a proxy for effort and
certainly indicates that there was considerable interest directly aimed at the recreational
southern bluefin tuna fishery again this year, with 188 boats counted on a single day. This
level of fishing effort is significant with respect to the future management of the
recreational fishery. It is considered that recreational effort will not decrease significantly
in the near future, and therefore it is expected that recreational catch is unlikely to decline
to previous levels.

Commercial fishery

182.

183.

Southern bluefin tuna is a valuable product, primarily sold for use as sashimi in the
Japanese market. The New Zealand commercial southern bluefin tuna fishery provided
export earnings of around $10 million NZD in 2017.%2

Longline fishing targeting southern bluefin tuna primarily occurs off the west coast of the
South Island and along the east coast of the North Island. The fishing season for southern
bluefin tuna generally begins in April/May and finishes in July/August. Southern bluefin
tuna commercial catch has steadily increased in recent years, in part reflecting increases
to the New Zealand national allocation over that time (shown in Figure 1). Commercial
catch has typically been close to the allocation set. For the 2016-17 fishing year, the New
Zealand southern bluefin tuna TACC was 971 tonnes. Actual commercial catch was 913
tonnes.

3 This figure is based on export data figures compiled by Statistics New Zealand. Values are calculated as “Free On Board” (FOB) - The
value of export goods, including raw material, processing, packaging, storage and transportation up to the point where the goods are about
to leave the country as exports. FOB does not include storage, export transport, or insurance cost to get the goods to the export market.
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Figure 1: Commercial landings and TACC of southern bluefin tuna from 1994 to 2017 within New

184.

2.2

185.

Zealand fishing waters (STN 1).

Since the introduction of southern bluefin tuna into the quota management system in
2004, the number of vessels operating in the fishery has declined from 99 to 31 (2016-17
fishing year). The fleet is primarily comprised of smaller vessels, which are typically at
sea for only a few days each trip, and take southern bluefin tuna both as a target, and as a
bycatch of bigeye tuna and swordfish target sets.

OPTIONS CONSULTED ON

As part of its 1 October 2018 sustainability round, Fisheries New Zealand consulted on
proposed changes to a number of stocks, including southern bluefin tuna. A discussion
document was sent to relevant stakeholders and posted on the Fisheries New Zealand
website. Officials from Fisheries New Zealand have also held information sessions in
Napier and Auckland, where stakeholders from all sectors were provided with the
opportunity to provide feedback and seek clarification on the options being considered.
Fisheries New Zealand officials were also present at iwi fisheries forums to answer
questions and encourage input.
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Table 1. Initial options proposed during consultation - Proposed management settings in tonnes
for southern bluefin tuna (STN 1) from 1 October 2018, with the percentage change relative to the
status quo in brackets.

Total Allowances
Total Allowable All other
Option Allowable ~ Commercial  cystomar _ mortality to the
Catch (TAC) Catch Maori ¥ Recreational stock g:lused
(TACC) by fishing

Current settings
(as at 1 October 2017) 1000 o ! 8 20
Option 1 0 0 0
(2017/18 in-season settings) 1088 1 (9%) 1047 1" (8%) L 20 1 (150%) 20
Option 2 1088 1 (9%) 1059 1 (9%) 1 8 20
Option 3 1088 1™ (9%) 1027 1 (6%) 1 40 1 (400%) 20

2.3

231
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VIEWS OF SUBMITTERS

Input and participation of tangata whenua

In addition to the consultation considerations discussed elsewhere, Section 12(1)(b)
requires that you provide for the input and participation of tangata whenua and have
particular regard to kaitiakitanga before setting or varying a TAC.

Fisheries New Zealand provided for input and participation of tangata whenua through
pre-consultation engagement with Iwi Fisheries Forums and Maori fisheries
representatives. Throughout the process, Fisheries New Zealand has also worked with Te
Ohu Kaimoana representatives.

Information to assist input and participation on STN 1 was also provided at the Te Waka
a Maui me Ona Toka Iwi Forum, the Te Hiku o te Ika Fisheries Forum, the Mai I nga
Kuri a Wharei ki Tihirau Iwi Fisheries Forum, and the Nga Hapu o te Uru Fisheries
Forum.

Discussions in the margins at the Mai I nga Kuri a Wharei ki Tihirau Iwi Fisheries Forum
reflected a genuine desire from some iwi to start taking southern bluefin tuna under
customary permits going forward. One member of the forum informed Fisheries New
Zealand that members of his iwi had caught southern bluefin tuna in 2017, but had not
realised that there was a customary allowance for this species and would be encouraging
Maori to use the customary allowance in 2018.

During input and participation discussions with iwi and hapt from the mid-north North
Island, including Ngati Hine, Te Uri o Hau, Ngati Wai and Ngati Whatua, concerns were
raised over how low the customary allowance for southern bluefin tuna is, and it was
stated that at the very least the customary allowance should be aligned with the
recreational allowance.

During input and participation discussions at the Te Hiku o Te Ika Far North Iwi Fisheries
Forum, concerns were also raised around how low the customary allowance is and
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comments were made that forum members did not want their customary rights
undermined through the sustainability round process.

Fisheries New Zealand also reached out directly to Te Whanau-a-Apanui, an iwi in the
eastern Bay of Plenty where the majority of the recreational take of southern bluefin tuna
occurs, to provide input and participation into fisheries management decisions for
southern bluefin tuna. Fisheries New Zealand has not received a response from Te
Whanau-a-Apanui to date.

A formal response was received from Te Riinanga o Ngati Whatua, the sole representative
body and authorised voice to deal with issues affecting the whole of Ngati Whatua. Te
Riinanga o Ngati Whatuas’ response did not state a preferred option for southern bluefin
tuna. However, Te Riinanga o Ngati Whatua suggested that there should be an increase
in the customary allowance to mirror that of the recreational allowance.

A formal response was also received from Ngati Kahungunu Iwi Incorporated, the
mandated iwi organisation for Ngati Kahungunu, stating that they support Option 2.

A formal response was received from Te Runanga o Ngati Hine and Nga Tirairaka o
Ngati Hine Environmental Organisation, both detailed that they support a decrease in the
TACC and insist that the customary allowance be increased to match the allowance
allocated for the recreational sector.

A formal response was received from the Iwi Collective Partnership (ICP), a fisheries
seafood collective of 15 North Island based Iwi Members who are owners of Settlement
Quota allocated under the Fisheries Treaty Settlement. ICP noted their historical support
for the in-season increase, however now supports the views of Te Ohu Kaimoana and
expressed concerns on the impact of increasing recreational allocations on the Fisheries
Settlement.

Kaitiakitanga

Under Section 12(1)(b) you must also have particular regard to kaitiakitanga before
setting or varying a TAC. Under the Fisheries Act, kaitiakitanga is the exercise of
guardianship, and in relation to any fisheries resources, includes the ethic of stewardship
based on the nature of the resources, as exercised by the appropriate tangata whenua in
accordance with tikanga Maori.

Relevant Iwi or Iwi Fisheries Forum Fisheries Plans provide a view of the objectives and
outcomes iwi seek from the management of the fishery and can provide an indication of
how tangata whenua exercise kaitiakitanga over fisheries resources. Iwi views from
Forum meetings and submissions received from iwi can also provide an indication.

Southern bluefin tuna is identified as a taonga species in the Te Waipounamu Iwi
Fisheries Plan, the Mai i Nga Kuri a Wharei ki Tihirau Fisheries Forum Plan, and the Nga
Hapu o te Uru Fisheries Plan.

Fisheries New Zealand considers that the management options recommended in this
advice paper are in keeping with the objectives of these plans.

Fisheries New Zealand Review of Sustainability Measures for the October 2018/19 Fishing Year e 35



23.2

201.

202.

203.

233

204.

205.

206.

207.

208.

234

209.

Te Ohu Kaimoana

The response from Te Ohu Kaimoana states their desire for you to set the recreational
allowance at or close to zero to reflect the level of recreational catch at the time of the
Deed of Settlement. Te Ohu Kaimoana also recommend that measures be put in place to
ensure that recreational catch is managed within the recreational allowance set.

Te Ohu Kaimoana also reiterate the points made as part of their response to the most
recent in-season increase for STN 1, including their beliefthat the New Zealand allocation
at CCSBT was initially limited to commercial catch and their belief that New Zealand
negotiators should have argued for other sources of mortality to be added to commercial
catch rather than deducted from it.

Te Ohu Kaimoana also suggest that no changes can be made to the customary allowance,
since the options considered in the consultation document did not propose such a change.

Recreational stakeholders

A submission from the New Zealand Sports Fishing Council, a recognised national sports
organisation with over 34,000 members from 56 clubs nationwide, supported Option 3.
New Zealand Sports Fishing Council supports 40 tonnes to be put aside for recreational
harvest, to allow for the development of the southern bluefin tuna recreational fishery.

New Zealand Sports Fishing Council noted that estimates for recreational harvest of
southern bluefin tuna in 2018 will not be available until the end of August, but current
indications suggest that recreational harvest will be less than in 2017. However, interest
in the fishery is growing, with up to 200 boats with recreational fishers targeting southern
bluefin tuna seen during a good weather window in July around Waihau Bay.

New Zealand Sports Fishing Council also notes the significant expenditure on
recreational fishing, and its important economic contribution to regional New Zealand.
The development of the southern bluefin tuna recreational fishery also allows for an
extended game fishing season and is already creating international interest.

New Zealand Sports Fishing Council recommends that you should set an adequate
allowance for this new recreational fishery as it is critical to avoiding allocation disputes
in the future, and notes its support for the development of an allocation policy for non-
commercial catch.

New Zealand Sports Fishing Council believes that the recreational fishing community has
shown responsibility this season through the use of voluntary measures and initiatives,
such as creating best practice handling technique guidelines, and want the opportunity to
responsibly develop the recreational southern bluefin tuna fishery going forward.

Commercial stakeholders

The Highly Migratory Species Committee (HMS Committee), which operates as part of
Fisheries Inshore New Zealand, presented a submission raising concerns on the wider
management of the southern bluefin tuna fishery. However, a diversity of views within
the Committee on the setting of the TAC and its allocations meant that they were unable
to provide a position on the options presented.
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The HMS Committee’s main concern is with the current management of the recreational
sector in the southern bluefin tuna fishery — particularly the lack of constraints on catch.
They argue that it is inappropriate to consider a change in allocation when there are no
mechanisms in place to ensure that such an allocation is not exceeded.

Mr Ben Turner, a commercial fisher and quota holder, also provided an individual
submission. Mr Turner supports a recreational allowance of 40 tonnes that could be
revised down should it not be reached. Mr Turner believes that such an allowance would
increase New Zealand’s credibility at CCSBT when advocating for improved
accountability from other members. Mr Turner also suggests a number of management
alternatives for the recreational sector, which will be further assessed as part of that
separate process.

Independent Fisheries support Option 2 until Fisheries New Zealand gather more precise
data on the level of recreational catch, believing that the commercial fishing industry
should not be penalised with a lower TACC because of unreliable catch data for the
recreational fishing sector.

Sealord support Option 1, which maintains the allocations set as part of the most recent
in-season review.

Environmental non-Governmental organisation stakeholders

The Environment and Conservation Organisations of NZ (ECO), the national alliance of
48 Groups with a concern for the environment, provided a submission. ECO does not
support an increase in the catch limit for southern bluefin tuna given that the stock is still
under 20% of unfished spawning stock biomass, and believes that this fishery should be
closed.

Fisheries New Zealand online survey

Fisheries New Zealand also consulted using a simple online survey that was shared on
various New Zealand Facebook fishing groups. This survey asked for feedback on TAC
changes and potential recreational management measures for southern bluefin tuna. There
were 164 participants, with the majority self-identifying as recreational fishers and
smaller numbers self-identifying as commercial, tangata whenua, general public and
other.

43% of all participants supported Option 3. Submitters advocated that this is a new,
exciting and significant recreational fishery that should not be stifled at this early stage
ofits development. Submissions also noted the potential economic benefits for local rural
communities (e.g. Waihau Bay) during the traditionally quiet winter months. Submitters
also see tourism potential in the development of a southern bluefin tuna recreational
fishery, as this is an opportunity for New Zealand to attract international game fishers
over the winter months. Submitters also suggested the potential economic benefit to the
retail sector, and the genuine desire to see this fishery develop.

27% supported Option 1, suggesting that a 20 tonne allocation for the recreational sector
is a fair amount to reflect the significant effort involved for recreational fishers in this

fishery. One submission also included a call for increasing the customary allowance.

12% supported Option 2, with no further comments.
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219. 18% supported an “other “option, which generally stated that there should be either a
decrease, or no increase in the TAC, due to sustainability concerns with the southern
bluefin tuna fishery. One submitter stated that all of the increase should go to the
recreational sector.

24 SETTING THE TAC

220. Southern bluefin tuna is listed under Schedule 3 of the Fisheries Act as a stock managed
with an alternative total allowable catch based on the fact that a national allocation for
New Zealand has been determined as part of an international agreement.

221. Indeciding whether to increase the TAC and how to allocate the increased allocation, you
are required to take into account the following environmental principles:
a) associated or dependent species should be maintained above a level that ensures
their long-term viability;
b)  biological diversity of the aquatic environment should be maintained; and
c) habitat of particular significance for fisheries management should be protected.

222. Below is a summary of the interactions between the southern bluefin tuna fishery and the
aquatic environment, and how these are likely to be affected by the proposals.

24.1 Maintaining viability of associated or dependent species (section 9(a))

Fish bycatch

223. Bigeye tuna, Pacific bluefin tuna, swordfish, and blue sharks are the main fish species
associated with the New Zealand southern bluefin tuna surface longline fishery. These
species were introduced into the Quota Management System on 1 October 2004 and the
TACCs are generally under-caught. Other associated fish species, such as albacore and
striped marlin, are not managed under the Quota Management System and have no current
sustainability concerns. Fishers are required to report the catch of all species when
providing their monthly returns.

224. The recreational fishery for southern bluefin tuna is a targeted one and unlikely to give
rise to significant bycatch of other fish species.

225. Fisheries New Zealand considers that the potential increase in effort associated with the
options proposed in this paper would not be substantial enough to give rise to concerns
related to fish bycatch.

2.4.2 Biological diversity of the aquatic environment (section 9(b))

Seabirds

226. Seabird interactions with New Zealand’s fisheries are managed under the framework of
the 2013 National Plan of Action to Reduce the Incidental Captures of Seabirds in New
Zealand Fisheries’ (NPOA Seabirds), which is currently under review.

227. The NPOA Seabirds 2013 established a risk-based approach to managing fishing
interactions with seabirds. As a priority, management actions are targeted at the seabird
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species most at risk, but also aim to minimise captures of all seabird species to the extent
practicable.

Seabird interactions with vessels in the New Zealand southern bluefin tuna surface
longline fishery generally occur at low level, but include a number of species at high risk
from bycatch during fishing.*?

Regulatory and non-regulatory management measures are in place to mitigate and
manage interactions with seabirds. Regulatory measures require commercial fishers
setting surface longlines to use at least two out of three prescribed mitigation measures:

1.  Use tori lines; and

2. FEither:
a.  Set lines at night; or
b.  Use weighted lines.

Non-regulatory management measures include initiatives by the Department of
Conservation’s Protected Species Liaison Officer Programme, such as vessel-specific
management plans that describe on-board practices that fishers employ to reduce the risk
of seabird capture, and direct mentoring of vessel operators.

Fisheries New Zealand does not have any estimates of seabird captures related to
recreational fishing for southern bluefin tuna, but information is being collected on this
as part of the recreational national panel survey.

Fisheries New Zealand considers that the potential increase in effort associated with the
options presented in this paper would not be substantial enough to significantly
exacerbate the risk to seabirds from the fishery.

Marine mammals

233.

234.

235.

236.

Fur seal interactions with vessels in the New Zealand southern bluefin tuna fishery have
been observed, with most being released alive. The Department of Conservation classifies
the fur seal population as, “Not Threatened — least concern”, and note that the New

Zealand population has been increasing in recent years and is estimated at being over
200,000 fur seals.>*

There were three observed bottlenose dolphin captures in the southern bluefin tuna
surface longline fishery between the 2010/11-2015/16 fishing years. All of the three
bottlenose dolphins were released alive.>> Observer coverage in the southern bluefin
commercial fishery in 2017 was 19% in terms of effort.

Although there are anecdotal accounts of dolphin captures among the recreational sector,
these interactions appear to be rare and typically involve live releases.

Fisheries New Zealand considers that the potential increase in effort associated with the
proposed options would not be substantial enough to significantly exacerbate the risk to

3333 According to the Assessment of the risk of commercial fisheries to New Zealand seabirds, (Richard, T., Abraham, E.R. (2014) 2006
07 to 2012-13. MPI), species that the southern bluefin tuna surface longline fishery interact with that are considered at high risk from
fishing include the black petrel, Gibson’s albatross, and northern Buller's albatross.

34 http://www.doc.govt.nz/nature/native-animals/marine-mammals/seals/nz-fur-seal/

35 http://lwww.doc.govt.nz/nature/native-animals/marine-mammals/seals/nz-fur-seal/
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dolphins and fur seals from the commercial fishery given the low rate of interaction and
the prevalence of live releases.

Turtles

237. There have previously been low numbers of observed captures of sea turtles in the
southern bluefin tuna surface longline fishery. All observed turtles captured were released
alive. Warmer sea surface temperatures observed so far this year may result in an
increased chance of interactions with turtles in the surface longline fishery.

238. Fisheries New Zealand will continue to monitor the level of turtle interactions in the
coming months, but does not consider that the potential for additional effort in the fishery
from the options proposed will significantly increase the risk of interaction. The
Department of Conservation Protected Species Liaison Officer Programme developed
informal guidelines on turtle handling and release in 2017. These guidelines were
included in vessel management plans that were provided to each vessel in the surface
longline fleet during visits by liaison officers.

Table 2. Number of observed turtle captures in the southern bluefin tuna surface longline fishery

2010/11 to 2015/16.36
Fishing Year Number of observed turtle captures in
the surface longline fishery
2010/11 3
2011/12 0
2012/13 0
2013/14 0
2014/15 0
2015/16 1

2.4.3 Habitats of particular significance for fisheries management (section 9(c))

239. No habitat of particular significance for fisheries management has been determined for
the southern bluefin tuna stock.

2.5 ALLOCATING THE TAC

240. Fisheries New Zealand notes that the framework for determining customary and
recreational allowances is set out under sections 20 and 21 of the Fisheries Act, and this
is discussed in the Statutory Considerations section (Part 2 of this paper). As noted in that
section, the Supreme Court has said that the recreational allowance is simply the best
estimate of what recreational fishers will catch while being subject to the controls which
you decide to impose upon them (e.g. bag limits, minimum sizes and other restrictions).

241. In Fisheries New Zealand’s view, this interpretation would also apply to the customary
allowance, albeit that you do not have the same ability to control the customary allowance
as you do for the recreational allowance (see discussion of this point, in Part 3: Key issues
raised in submissions, in 1.3 Setting allowances).

36 Accessible at: https://psc.dragonfly.co.nz/2017v1/released/turtles/southern-bluefin/all-vessels/eez/2002-03-2015-16/
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Maori customary allowance

The information available from customary reports indicates that there has been no take of
southern bluefin tuna using that mechanism. Feedback from iwi fisheries forums and
submissions have however identified a desire to make greater use of customary fishing
provisions when taking southern bluefin. The potential for additional recreational
constraints, such as bag or boat limits, in the coming year may further increase the desire
to utilise customary mechanisms.

It should also be noted that, unlike the TACC and allowances for recreational catch and
other sources of fishing related mortality, the customary allowance has not been increased
over time, even though the stock status has improved along with the availability of
southern bluefin tuna to be caught for customary purposes. Fisheries New Zealand
therefore believes that an increase in the customary allowance is justified in order to have
regard to Maori customary non-commercial fishing interests.

Fisheries New Zealand does not support the view expressed by Te Ohu Kaimoana that
the absence of an option suggesting a customary allowance increase in the initial
consultation document prevents you from considering such an increase. The consultation
document specifically asked for additional information on customary take. Having
received feedback indicating that the level of customary take is likely to increase for this
species, Fisheries New Zealand believes that you must consider an increase to the
customary allowance in order to fulfil your obligations under section 21 of the Fisheries
Act. Regulations have been made for customary purposes and are increasingly being
utilised by hapu/iwi. Customary fishing can only be conducted under regulation, but
allowances need to reflect likely catch. Four tonnes is a modest allowance, representing
around 80-100 fish, which recognises likely actual catch.

The feedback from stakeholders suggests that an assessment of customary take based on
authorisations is likely to underestimate the levels involved, and the current setting of one
tonne is unlikely to accurately reflect the true nature of the fishery. This fishery extends
across both the North and South Island and the increased abundance presented by the
improved stock status will likely translate into greater customary use, in the same way
that the catch from other sectors has increased.

Fisheries New Zealand therefore recommends that the allowance for Maori customary
fishing be increased from one to four tonnes to recognise the increased opportunity for
customary utilisation presented by the recovering stock, the potential changes to the
recreational framework, and the heightened interest expressed by iwi as part of
consultation.

Recreational allowance

The level of recreational effort in 2018 is again much higher than all years prior to 2017.
There is little doubt that the recreational southern bluefin tuna fishery is now a well-
established and targeted fishery that is likely to continue to garner interest from
recreational anglers.

The variance in catch from 2017 to 2018 illustrates the high variability that is likely to
characterise this fishery, given the limited fishing season and the reliance on availability
and accessibility. Assuming that high recreational effort persists, the fishery will be
exposed to years with high catches. In recognition of this, Fisheries New Zealand is
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considering a number of mechanisms which are aimed at limiting the potential for catch
in excess of the allowance set for the sector.

New Zealand was the main advocate for full accounting of all sources of mortality, both
in terms of member allocations and the scientific process at the CCSBT. It is therefore
critical that New Zealand honour its broader commitment to that Commission to constrain
catch to its agreed country allocation. This commitment can be met using a number of
management mechanisms including, the setting of sector allowances. It is equally
important, however, that New Zealand demonstrate its commitment to effective
management of all sectors going forward.

Within CCSBT rules, there is a limited ability to carry forward country allocation under
catch from one year to the next to deal with variability in both the commercial and non-
commercial fishery. Therefore, the allowance you set for the recreational sector will, of
necessity, form the basis of management rules to apply to the recreational sector.

Given the demonstrated ongoing interest in this fishery shown by the recreational sector
and the catch levels seen in the two most recent years, Fisheries New Zealand
recommends that you allow a 25 tonne allocation to the recreational sector. It is Fisheries
New Zealand’s view that such an allowance is in keeping with the information principles
of section 10 under the Fisheries Act in that it would closely reflect the latest estimate of
recreational catch. A 25 tonne allocation would also represent a likely average catch level
based on increased effort levels and high variability in access and availability from year
to year.

Although the recreational sector may catch more or less than its full allowance in a given
year based largely on environmental factors, Fisheries New Zealand believes that 25
tonnes represents a likely level of catch given the effort now aimed specifically at this
fishery. Fisheries New Zealand also believes that a 25 tonne allowance would fulfil your
obligations under the Fisheries Act to allow for recreational interests in this fishery.

Fisheries New Zealand believes that an 8 tonne recreational allowance (as suggested in
Option 2) would be significantly less than the expected recreational catch in a given year
and would not properly allow for recreational interests as required by section 21 of the
Fisheries Act. Nor does Fisheries New Zealand support the option put forward by Te Ohu
Kaimoana that the recreational allowance be dropped to zero. In Fisheries New Zealand’s
view, an increase in the recreational allowance does not undermine the Deed of
Settlement, as argued by Te Ohu Kaimoana.

Equally, Fisheries New Zealand does not believe that setting the recreational allowance
at 40 tonnes in the absence of evidence to suggest that such catch levels are likely to be
reached under the current circumstances is in keeping with your obligations under section
21.

Fisheries New Zealand also notes the points made in the New Zealand Sports Fishing
Council submission relating to the potential economic benefits associated with a
developing sports fishery. Although those benefits are not easily quantified, they do
offset some of the foregone export revenues from the commercial sector.
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Allowance for other sources of mortality caused by fishing

The current allowance for all other fishing-related mortality is set at 20 tonnes. This
allowance reflects estimated mortality from live releases, along with any potential under-
reporting. Fisheries New Zealand does not have any new information that would suggest
that a change of this allowance is necessary, and therefore proposes to maintain the
current allowance.

TACC

Fisheries New Zealand recommends that the TACC be increased to 1,039 tonnes, an
increase of 68 tonnes which could create an additional $739,000 in export revenues (based
on the average value derived from 2017 export statistics). Fisheries New Zealand believes
that such an increase in the TACC is appropriate, given that this remains primarily a
commercial fishery, and the wider interests of the commercial sector.

OTHER MANAGEMENT CONTROLS
Recreational controls

A number of stakeholders, including Te Ohu Kaimoana and the HMS Committee,
strongly advocated for improved management of the recreational southern bluefin tuna
fishery. Fisheries New Zealand also supports the need for additional constraints on this
fishery in order to meet our international obligations and avoid the potential for waste in
a rebuilding stock.

As previously mentioned, Fisheries New Zealand has begun consulting with stakeholders
on the potential introduction of management constraints in the recreational southern
bluefin fishery based on the significant increase in effort witnessed in the past year.

Some of the changes being considered include personal bag limits and limits on the
number of southern bluefin that may be retained per boat. Fisheries New Zealand
considers that such constraints are necessary in the short term given the bourgeoning
recreational fishery, but also recognises that the international obligations for this species
may require measures that more directly constrain catch in the long term.

Fisheries New Zealand will be seeking a decision from you on potential recreational
measures as part of a separate process and ahead of the next recreational southern bluefin
tuna season (i.e. June-July 2019).
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3  Conclusion and Recommendation

262. Fisheries New Zealand recommends that you agree to increase the STN 1 TAC to 1088
tonnes with a four tonne customary allowance, a 25 tonne recreational allowance, a 20
tonne allowance for other sources of fishing related mortality, and a 1039 tonne TACC.
Fisheries New Zealand considers that this Option best meets New Zealand’s international
and domestic obligations.

263. Based on the recommendations above, Fisheries New Zealand is including an additional
option beyond those that were included within the discussion document that was
circulated during consultation (defined below as Option 4).

264. Fisheries New Zealand notes that you have broad discretion in exercising your powers of
decision making, and may make your own independent assessment of the information

presented to you in making your decision. You are not bound to choose the option
recommended by Fisheries New Zealand.

Option I — Current in-season settings (status quo)

Agree to increase the STN 1 TAC from 1000 to 1088 tonnes and within the TAC:

i Retain the one tonne allowance for Maori customary non-commercial fishing
interests;

ii. Increase the allowance for recreational fishing interests from 8 to 20 tonnes;

iil. Retain the allowance of 20 tonnes for other sources of fishing-related mortality;

iv. Increase the STN 1 TACC from 971 to 1047 tonnes.
Agreed / Agreed as Amended / Not|Agreed
OR
Option 2

Agree to increase the STN 1 TAC from 1000 to 1088 tonnes and within the TAC:

1. Retain the allowance of one tonne for Maori customary non-commercial fishing
interests;

il Retain the allowance of 8 tonnes for recreational fishing interests;

1il. Retain the allowance of 20 tonnes for other sources of fishing-related mortality;

1v. Increase the STN 1 TACC from 971 to 1059 tonnes.

Option 3

Agree to increase the STN 1 TAC from 1000 to 1088 tonnes and within the TAC:

1. Retain the allowance of one tonne for Maori customary non-commercial fishing
interests;
il. Increase the allowance for recreational fishing interests from 8 to 40 tonnes;
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PART 5: DEEPWATER STOCKS
Ling (LIN 5)

Figure 1: Quota management areas (QMAS) for ling, with LIN 5 highlighted in blue.

1 Summary

265. Fisheries New Zealand consulted on three options for management settings for ling
(Genypterus blacodes, hoka) in quota management area (QMA) 5 (LIN 5; Figure 1). The
options consulted on are set out in Table 1:

Table 1: Proposed management settings in tonnes for LIN 5 from 1 October 2018, with the
percentage change relative to the status quo in brackets.

Total Allowances
- Recreational  the stock caused by
Catch (TACC) Maori fishing
Option 1 (Status quo) 4036 3955 1 1 79
Option 2 4431 1 (10%) 4340 1 (10%) 1 1 89 M (13%)
Option 3 4834 1 (20%) 4735 1 (20%) 1 1 97 M (23%)

266. Fisheries New Zealand considers the existing deemed value rates for LIN 5 are
appropriate; no changes are proposed. The existing deemed value rates are set out in Table

2:
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Table 2: Existing deemed value rates ($/kg) for all ling stocks, including LIN 5

Interim deemed value Annual differential rates ($/kg) for excess catch (% of ACE)
rate ($/kg) <2% >2% and £20% >20%

Status quo 1.20 2.38 3.40 6.00

267. Nine submissions commented on the proposed options for LIN 5; three supported
maintaining the status quo while six supported an increase to the TAC. Of the submitters
who favoured increasing the TAC, five stated a preference for Option 3 (20% increase)
while one supported Option 2 (10% increase). No alternative options arose from feedback
received during consultation.

268. Fisheries New Zealand recommends Option 3; that you agree to increase the
TAC/TACC for LIN 5 by 20%. Projections undertaken as part of the 2018 stock
assessment indicate the status of the stock is unlikely to change over the next five years
if catch of LIN 5 increases by 20%.

1 Need for review

269. Ling found in Southland (LIN 5) and on the Campbell Plateau (part of LIN 6) are
considered to be the same biological stock (refer to section 2.1.1 below). The assessment
for this stock was updated in 2018, and estimated that the biomass of the stock was at 88%
of Bo. This represents the best available information on the status of the LIN 5 and LIN 6
stocks, and indicates that a utilisation opportunity exists.

270. Catch in LIN 5 is consistently at or above the TACC (refer Figure 2). In contrast, Figure
3 shows that catch of LIN 6 has been less than 50% of the TACC since 2007/08. Fish are
more widely dispersed in LIN 6, which, together with factors associated with operating in
a remote and challenging environment, means operating costs are higher in LIN 6 than in
LIN 5. It is not expected that any significant increase in catch could be taken in LIN 6. For
this reason, the only practical option available to take advantage of the utilisation
opportunity that exists for the LIN 5 and LIN 6 biological stock is to increase the TAC for
LIN 5.
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Figure 3: Commercial landings vs TACC in tonnes for LIN 6 from 2001/02 to 2016/17

2.1 CONTEXT
1.1.1 Biological information

271. Ling grow to a reasonably large size (over 20kg in weight and 2m in length). Most fish
taken by fishers are between 5 and 15 years old with fish over 30 years of age uncommon.
In LIN 5, most fish are taken between 350 and 650m water depth.

272.  The south-western (LIN 5) and Sub-Antarctic (LIN 6) fisheries are considered to be the
same biological stock (see Figure 4). However, these stocks are administratively managed
separately and are considered as two different stocks under the definition of ‘stock’ in
section 2 of the Fisheries Act 1996 (the Act). The eastern part of the LIN 6 QMA (Bounty
Plateau) is not part of the LIN 5 and LIN 6 stock and is considered to be a separate biological
stock.
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273. The Bounty Plateau stock is subject to low, but intermittent, fishing pressure; in some
years no catch is reported while in other years a few hundred tonnes is taken. Fisheries New
Zealand considers that the low level of fishing pressure in the Bounty Plateau portion of
LIN 6 will not have any impact on the status of that stock.

Figure 4: Ling biological stocks (coloured areas) and QMAs

1.1.2  Fishery characterisation

Customary Maori fishery

274. Current information indicates that there is very limited customary catch in LIN 5.
Recreational fishery

275. Current information indicates that there is very limited recreational catch in LIN 5.
Commercial fishery

276. LIN 5 is almost entirely a commercial fishery, with around 80% of catch taken by trawling
during the last five fishing years and 20% taken by bottom longlining. Of the catch taken
by trawlers, approximately 90% is taken by vessels greater than 28m in length.

277. In the last five fishing years, around 70% of LIN 5 catch was targeted, with the target
fishery occurring primarily between September and December when fish gather to spawn
on the area of continental shelf south of Stewart Island.! Around 90% of reported bycatch

1 The area is known as the Stewart/Snares Shelf
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species are managed under the Quota Management System (QMS). Four QMS species,
hoki, white warehou, hake and red cod make up around three-quarters of all reported
bycatch.

Maori customary non-commercial and recreational

278. Current information indicates that there is very limited customary or recreational catch in
LIN 5.

1.1.3  Environmental principles and sustainability measures

Seabirds

279. The National Plan of Action — 2013 to reduce the incidental catch of seabirds in New
Zealand Fisheries, (NPOA Seabirds) which is currently under review, is the driver for all
actions to reduce the incidental mortality of seabirds from fishing.? It puts in place a risk-
based approach to managing fishing interactions with seabirds, targeting mitigation to
those species most at risk but also aiming to reduce overall captures.

280. The most recent seabird risk assessment was published in 2017.3 It is a primary input to
the NPOA Seabirds. The risk assessment calculates a species-level risk broken down by
fishery group. Fishery groups are assigned on the basis of target species, vessel size and
for trawl vessels targeting middle-depth species, whether or not the vessel is a factory
vessel. Vessels in the same fishery group are assumed to attract and capture birds in a
similar way.

281. Seabird captures in trawl fisheries occur in two main ways. Seabirds either collide with
or are struck by the moving trawl warps (usually larger seabirds) or are caught in the net
when it is on the surface during deployment and retrieval (usually smaller seabirds).
Regulations have been in place since 2005 requiring vessels over 28 metres in length to
deploy bird scaring devices.

282. In addition to the mandatory mitigation measures, Fisheries New Zealand and the fishing
industry have worked collaboratively for over a decade to ensure all trawlers over
28 metres in length have, and follow, a Vessel Management Plan. Vessel Management
Plan’s specify the measures that must be followed on board each vessel so as to reduce
the risk of incidental seabird captures. Fisheries New Zealand observers monitor each
vessel’s performance against its Vessel Management Plan. If a vessel is not complying
with the guidelines in its Plan, the Director-General has the option of imposing vessel-
specific regulations to better control management practices.

283. In bottom longline fisheries, birds are mainly captured during setting of the gear, as
seabirds try to take the bait off the hook and accidentally get hooked. The risk of capture
is also present during hauling when any remaining baits and hooked fish are near the
surface. Most captures that occur during hauling are able to be released alive. In 2008,
seabird sustainability measures for bottom longliners were put in place to minimise and
mitigate seabird interactions in longline fisheries. The measures require vessel operators
to deploy streamer (tori) lines when setting lines and to use line weighting if setting during

2 Accessible at: https://www.mpi.govt.nz/dmsdocument/3962-national-plan-of-action-2013-to-reduce-the-incidental-catch-of-seabirds-in-
new-zealand-fisheries

3 Accessible at: http://www.mpi.govt.nz/dmsdocument/27531-aebr-191-assessment-of-the-risk-of-commercial-fisheries-to-nz-seabirds-
2006-07-t0-2014-15
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the day. Operators must also not discharge offal or whole fish during setting and may
only discharge offal or whole fish during hauling on the opposite side of the vessel from
where the hauling station is located.

284. In addition to the mandatory mitigation measures for bottom longliners, the fishing
industry and Fisheries New Zealand developed Bottom Longline Operational Procedures
in 2016. The Procedures set out all mandatory and best practice measures to be used by
the ling bottom longline fleet.

Marine mammals

285. Fisheries New Zealand works closely with the fishing industry to increase awareness
amongst the fleet of the risk of interactions with marine mammals, and emphasises the
importance of adherence to Deepwater Group’s ‘Marine Mammals Operational
Procedures’.

286. The Marine Mammals Operational Procedures aims to reduce the risk of interactions with
marine mammals by requiring that trawl vessels over 28 metres in length:

1. minimise the length of time the fishing gear is on the surface;

ii.  remove all dead fish from the net before shooting the gear;

iil.  steam away from any congregations of marine mammals before shooting the gear;
and

iv.  appoint a crew member to watch for marine mammal interactions every time the
gear is shot or hauled.

287. Performance in relation to these procedures is audited by Fisheries New Zealand
observers. Fisheries New Zealand monitors the adherence of trawl vessels >28m in length
with marine mammal mitigation measures throughout the year and responds to marine
mammal captures as required.

Sharks

288. Management of sharks in New Zealand is driven by the National Plan of Action for Sharks
(NPOA Sharks) 2013%, with the overarching purpose “To maintain the biodiversity and
the long-term viability of all New Zealand shark populations by recognising their role in
marine ecosystems, ensuring that any utilisation of sharks is sustainable, and that New
Zealand receives positive recognition internationally for its efforts in shark conservation
and management.”

Benthic environment

289. Management measures to mitigate the effects of deepwater trawl activity on benthic
ecosystems have focused on spatial closures. This was achieved through regulations
closing areas to bottom trawling; first with seamount closures in 2001° (one of the
closures is within the LIN 5 QMA) and then with Benthic Protection Areas® in 2007 (two
of'the areas are within the LIN 5 QMA). The implementation of Benthic Protection Areas

4 Accessible at http:/fs.fish.govt.nz/Page.aspx?pk=165

5 Through section 73 of Fisheries (Commercial Fishing) Regulations 2001, accessible at
http://legislation.govt.nz/requlation/public/2001/0253/46.0/DLM76407.htmi#DLM78041

6 Accessible at http://legislation.govt.nz/requlation/public/2007/0308/latest/DLM973968.html?src=qs

52 e Review of Sustainability Measures for the October 2018/19 Fishing Year Fisheries New Zealand


http://fs.fish.govt.nz/Page.aspx?pk=165
http://legislation.govt.nz/regulation/public/2001/0253/46.0/DLM76407.html#DLM78041
http://legislation.govt.nz/regulation/public/2007/0308/latest/DLM973968.html?src=qs

290.

effectively closed approximately 30% of the New Zealand Exclusive Economic Zone to
bottom trawling.

Adherence to benthic closure regulations is monitored, and the environmental impacts of
fishing are summarised annually by Fisheries New Zealand.” Potential adverse effects
caused by increased fishing effort can be limited if vessels trawl along previously-trawled
towlines. Fisheries New Zealand will continue to monitor the annual bottom trawl
footprint of LIN 5 and other deepwater fisheries.

1.1.4 Status of the stock

Current management approach

291.

292.

Ling has been managed within the National Fisheries Plan for Deepwater and Middle-
depths Fisheries (National Deepwater Plan) as a Tier 1 stock. Tier 1 stocks are high
volume and/or high value and are typically targeted. A fisheries-specific ling chapter was
finalised in 2011. The chapter sets the operational objectives and performance criteria for
all ling fisheries that are managed under the Plan. It also addresses the management of
environmental effects caused by fishing for ling.

The TAC and TACC for all ling stocks managed under the National Deepwater Plan are
set based on the status of the stock in relation to the reference points for ling. These are
described in Table 3 and are based on the default reference points set in the Harvest
Strategy Standard?®.

Table 3: Harvest Strategy for ling: reference points and associated management responses

Reference point Management response

Management target | Stock permitted to fluctuate around this management target. TAC/TACC changes will

40% By be employed to keep the stock around the target (with a 50% probability of being at
the target)

Soft limit of 20% B, | A formal time constrained rebuilding plan will be implemented if this limit is reached

Hard limit of 10% By | The limit below which fisheries will be considered for closure

Rebuild strategy To be determined

Harvest control rule | Management actions focussed on adjusting fishing mortality determined following

293.

294.

consideration of the results of stock assessments and in some cases, forward
projections under a range of catch assumptions, guided by biological reference points.

The management approach for LIN 5 and LIN 6 is supported by a quantitative stock
assessment undertaken every three years to estimate stock status. Key abundance indices
that inform the assessment include a wide-area trawl survey series and catch per unit
effort (CPUE) indices.

The 2012 stock assessment estimated that the stock was at 71% of unfished biomass. The
Minister for Primary Industries increased the TAC and TACC for LIN 5 by 10% for the
2013/14 fishing year. Catch limits have remained unchanged since (refer to Figure 2).

" The Annual Review Report for 2016/17 is available here: http:/www.mpi.govt.nz/dmsdocument/29741-annual-review-report-for-
deepwater-fisheries-201617

8 Harvest Strategy Standard for New Zealand Fisheries, October 2008, accessible at: http://fs.fish.govt.nz/Page.aspx?pk=113&dk=16543
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Current stock status

295. Forthe LIN 5 and LIN 6 stock assessment, model inputs include catch histories, biomass
indices and catch-at-age data from trawl surveys and commercial fisheries, and bottom
longline CPUE data. It was updated in 2018 and the base model estimated the stock to be
at 88% of unfished or virgin biomass (Bo). The Deepwater Fisheries Assessment Working
Group concluded that although estimates of absolute current and virgin stock size are very
imprecise, it was unlikely that Bo was lower than 200,000 tonnes for this stock.

296. Projections derived from the 2018 stock assessment base model were undertaken using
two catch scenarios: a low catch scenario based on the mean of recent catch history
between 2013 and 2017 (6650 tonnes), and a high catch scenario based on the current
combined LIN 5 and LIN 6 TACCs being fully caught (12,100 tonnes). Under both catch
scenarios, the stock status is unlikely to change over the next five years.

1.2 OPTIONS CONSULTED ON

297. The options presented in the consultation document are set out in Table 4; no additional
options are presented as a result of submissions received.

Table 4: Proposed management settings in tonnes for LIN 5 from 1 October 2018, with the
percentage change relative to the status quo in brackets.

Total Allowances
- Recreational  the stock caused by
Catch (TACC) Maori fishing
Option 1 (Status quo) 4036 3955 1 1 79
Option 2 4431 1~ (10%) 4340 1 (10%) 1 1 89 M (13%)
Option 3 4834 1~ (20%) 4735 1 (20%) 1 1 97 " (23%)

1.3 VIEWS OF SUBMITTERS

298. Section 11 of the Act requires Fisheries New Zealand to consult on any proposed
management changes. Fisheries New Zealand has consulted on your behalf and this
section outlines the views of submitters and issues they raised.

1.3.1 Submissions received

299. Seven submissions were received on the LIN 5 proposals from the following six
individuals and organisations:
a)  Deepwater Group Ltd (Deepwater Group)
b)  Environment and Conservation Organisations of NZ Inc. (ECO)
c)  The Royal Forest and Bird Protection Society of New Zealand Ltd (Forest & Bird)
d)  Iwi Collective Partnership
e)  Kahungunu Asset Holding Company
f)  Ngati Whatua Fisheries Ltd
g)  Pat Nyhon
h)  Sealord Group Ltd (Sealord)
1) Te Ohu Kaimoana
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300.

301.

302.

303.

304.

305.

306.

307.

308.

309.

13.2

310.

311.

Deepwater Group supports Option 3 (20% increase) on the basis that the scientific
information indicates the stock will be maintained at or above sustainable limits.

ECO do not support an increase in the LIN 5 TACC and therefore prefer the status quo.
They are concerned that increased effort will increase benthic impacts of bottom trawling
when there is no strategy to avoid, remedy or mitigate these impacts, and claim that
Benthic Protection Areas should not be considered in management decisions, as they
afford inadequate protection to benthic ecosystems because the areas they encompass are
not fished, or are too deep to fish.

Forest & Bird’s submission encompassed the four deepwater stocks for which
management options were consulted upon in this sustainability review (orange roughy,
ling, oreo and scampi). Forest & Bird considers the environmental impacts of trawl
fisheries to be inadequately managed at present. They do not support a TAC increase for
any of these stocks, on the basis of irreversible damage caused to vulnerable marine
ecosystems by bottom trawling, and due to bycatch levels that they consider to be
unacceptable.

Forest & Bird recommends that the status quo is retained for these stocks and that you
address the environmental impacts of these fisheries before any consideration to increase
TACs are progressed.

The Iwi Collective Partnership supports Deepwater Group’s position and favours Option
3 (20% increase).

The Kahungunu Asset Holding Company supports Option 2 (10% increase) suggesting
that this option best supports the aspirations of the Kahungunu ki Uta, Kahungunu te Kai,
Marine and Freshwater Fisheries Strategic Plan of a healthy fisheries environment, and
abundant fishery and thriving people, and a sustainable and stable commercial fishery.

Ngati Whatua Fisheries Ltd supports the status quo but did not provide rationale.

Pat Nyhon is a commercial fisher who supports Option 3 (20% increase), but suggests the
increase should be done on a trial basis for two years.

Sealord supports Deepwater Group’s submission, that is, Option 3, but did not provide
further rationale.

Te Ohu Kaimoana supports Deepwater Group’s submission and recommends that
Fisheries New Zealand adopt Option 3 (20% increase).

Input and participation of tangata whenua

In addition to the consultation considerations discussed elsewhere, Section 12(1)(b)
requires that you provide for the input and participation of tangata whenua and have
particular regard to kaitiakitanga before setting or varying a TAC.

The proposal to consult on LIN 5 was presented to the Te Waka a Maui me Ona Toka Iwi
Forum (Te Waka a Maui) in March 2018. This Forum represents the nine iwi of the South
Island, each holding mana moana and significant interests (both commercial and non-
commercial) in South Island fisheries, and supported a review of the LIN 5 fishery.
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313.
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314.

315.
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1.4

317.

318.

Te Waka a Maui did not provide specific views on LIN 5. However, general comments
regarding the position of the Forum on the Maori customary allowance and stocks such
as LIN 5, where substantial changes to the TAC are proposed, were noted. The Forum’s
comments are addressed in sections 2.5.1 and 2.4 respectively.

The options consulted on for LIN 5 were also discussed at a Ngai Tahu Murihiku Mahinga
Kai hui in Bluff in July 2018. No specific concerns were noted with the proposals.

Kaitiakitanga

Relevant Iwi or Forum Fish Plans provide a view of the objectives and outcomes iwi seek
from the management of the fishery and can provide an indication of how iwi exercise
kaitiakitanga over fisheries resources. Iwi views from Forum meetings and submissions
received from iwi can also provide an indication.

Ling (hoka) is not listed as a taonga species in the Te Waipounamu Iwi Fisheries Plan,
but the Te Waka a Maui me Ona Toka Iwi Forum consider the species taonga. The Plan
contains objectives to support and provide for the interests of South Island iwi. Three
objectives in the Plan that are relevant to the management options proposed for LIN 5:

a)  Management objective 1: to create thriving customary non-commercial fisheries
that support the cultural wellbeing of South Island iwi and our whanau;

b) Management objective 3: to develop environmentally responsible, productive,
sustainable and culturally appropriate commercial fisheries that create long-term
commercial benefits and economic development opportunities for South Island iwi;
and

¢)  Management objective 5: to restore, maintain and enhance the mauri and wairua of
fisheries throughout the South Island.

Fisheries New Zealand considers that the management options presented in this advice
paper will contribute towards the achievement of these three management objectives in
ensuring that appropriate allowances are made for customary Maori non-commercial
fishing, the fishery remains sustainable, and that environmental impacts are minimised.

SETTING THE TAC

The TAC for LIN 5 is currently set under section 13(2)(c) of the Act. This section requires
you to set a TAC that enables any stock whose current level is above that which can
produce the maximum sustainable yield to be altered in a way and at a rate that will result
in the stock moving towards or above a level that can produce the maximum sustainable
yield, having regard to the interdependence of stocks. Fisheries New Zealand considers it
is appropriate that the TAC continues to be set under this section.

The increases proposed under Options 2 and 3 reflect the fact that current catches are not
having a measureable impact on biomass. Both options are consistent with previous
decisions to increase the TAC® and reflect the ongoing low fishing pressure and high
biomass estimate for the stock.

9 The TAC was increased by 20% in 2004 and 10% in 2013.
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There is no information to suggest that the interdependence of any stocks would limit the
LIN 5 TAC options that are proposed. The fishery primarily targets aggregations of ling
and most bycatch comprises species managed under the QMS. For the four species most
commonly taken as bycatch (hoki, white warehou, hake and red cod), only catch of red
cod in the corresponding RCO 3 stock has been at the level of the TACC in recent years.

Section 9 of the Act prescribes three environmental principles that you must take into
account when exercising powers in relation to the utilisation of fisheries resources or
ensuring sustainability (refer to section 1.4 of the Part 2. Statutory Considerations section
for a full description of these principles).

Options 2 and 3 will likely result in some increase in fishing effort targeting ling in LIN
5. This may increase the risk of adverse effects on associated or dependant species,
biological diversity of the aquatic environment, or habitat of particular significance for
fisheries management. However, as outlined below, Fisheries New Zealand considers that
both the increase in fishing effort and increased risk of adverse effects will be marginal.

The seabird risk assessment (refer paragraph 266) identified the middle-depth trawl
fishery, which includes ling, as contributing >10% of the proportion of risk to one seabird
species (Salvin’s albatross) in the very high risk or high risk categories. The small-vessel
ling bottom longline fishery contributed >50% of the proportion of risk to one species
(Chatham Island albatross) in these two risk categories.

The estimates in the previous paragraph are for all middle-depth trawl and small-vessel
ling bottom longline fisheries nationwide, of which LIN 5 represents only a small
proportion. Based on fishing effort during the 2015/16 fishing year, LIN 5 target tows
comprised 4% of all middle depth trawl tows while small-vessel ling bottom longline
vessels in LIN 5 contributed 7% of total effort. Any increase in effort resulting from an
increase to the LIN 5 TAC under Options 2 or 3 will likely result in only a marginal
increase in total effort by vessels in the respective fishery groups.

Fisheries New Zealand observers have not reported any incidences of New Zealand fur
seal captures, or any other marine mammal species, occurring in LIN 5.'° Any increase
in fishing effort in LIN 5 will likely result in only a marginal increase to the risk of marine
mammal captures occurring in this area.

An increase in the LIN 5 TAC is likely to lead to increased catch of associated fish
species. Shark species taken as bycatch in the ling fishery that are managed under the
QMS include spiny dogfish, school shark, and dark ghost shark. In recent years the catch
of school shark in the area encompassed by LIN 5 has been close to the TACC. Catch of
spiny dogfish and dark ghost shark has been well below the TACC of the respective
stocks.

Non-QMS shark species that are taken include shovel-nosed dogfish, leafscale gulper
shark and seal shark. Based on data recorded by observers, non-QMS shark species
comprise between 1 and 2% of the catch in the LIN 5 target fishery. When fisher-reported
data from the last three years is analysed, Fisheries New Zealand estimates that this
equates to around 3-5% of nationwide catch of shovel-nosed dogfish and seal shark, and
around 15% of nationwide catch of leafscale gulper shark.

10 During the last five fishing years, between 10 and 20% of effort in the LIN 5 trawl fishery has been observed.
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Fisheries New Zealand will continue to monitor interactions with deepwater sharks in
ling fisheries and will consider management action if impacts are found to pose a
sustainability risk to any deepwater shark species.

Fisheries New Zealand notes that under the proposed TAC increases, the area of the
benthos impacted by bottom trawling in LIN 5 is unlikely to change. Fishers are more
likely to continue to fish known areas rather than risk losing or damaging gear by fishing
in areas they are not familiar with.

The trawl footprint of all deepwater fisheries will continue to be mapped and monitored
annually and any undue expansion will give rise to a review of management
arrangements.

No habitat of particular significance for fisheries management, as per section 9(c) of the
Act, has been determined for the LIN 5 stock.

Section 11 of the Act sets out various matters that you must take into account or have
regard to when setting or varying any sustainability measures (such as a TAC). These
include any effects of fishing on the stock and the aquatic environment. See section 1.6
of the Part 2: Statutory Considerations section for a full description.

Option 1 (Status quo)

Option 1 would result in no change to the status quo. It represents a cautious approach to
the management of the stock given the high stock status, and would result in foregoing
the utilisation opportunity that currently exists. Under the status quo, catch of LIN 5
would be expected to remain around the level of the current TACC.

This Option was favoured by three submitters. ECO do not support any increase in the
catch limit for LIN 5 on the basis of concern over potential environmental impacts. ECO
noted specific concerns at the impact of any TAC increase on benthic impacts of trawl
fishing, and seabird bycatch in an area where bycatch is particularly high. ECO claim that
Benthic Protection Areas should not be considered in management decisions, as they
afford inadequate protection to benthic ecosystems because the areas they encompass are
not fished, or are too deep to fish.

Forest & Bird did not support increasing the TAC for LIN 5 or any of the deepwater
stocks. Their rationale is that the fishery has unacceptable bycatch and environmental
impacts that are not being mitigated or reduced or meaningfully managed.

Forest & Bird and ECO assert that environmental impacts are not being mitigated,
reduced or meaningfully managed. As described in Section 2.1.3, there is a range of
initiatives in place to avoid and mitigate the environmental impacts of fishing. Fisheries
New Zealand considers that Benthic Protection Areas, by protecting pristine
environments, do provide a contribution to the protection of deepwater habitat.

Other regulatory measures include seamount closures, where all trawling is prohibited,
and mandatory use of seabird scaring devices by trawlers over 28m in length and bottom
longliners. Additionally, non-regulatory measures that improve environmental
performance, such as the NPOA Seabirds, NPOA Sharks, Vessel Management Plans, and
the Marine Mammals Operational Procedures, are all effective management tools.
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Option 2

This Option is an increase to the TAC from 4036 tonnes to 4431 tonnes. This equates to
around a 10% increase. Projections based on the 2018 stock assessment indicated that the
stock status would be unlikely to change with an increase in catch of this magnitude.

This Option was favoured by one submitter, Kahungunu Asset Holding Company, who
did not provide further details on why it was their preferred option.

Option 3 (Fisheries New Zealand Recommended)

This Option is an increase to the TAC from 4036 tonnes to 4834 tonnes. This equates to
around a 20% increase. As with Option 2, projections based on the 2018 stock assessment
indicated that the stock status would be unlikely to change with an increase in catch of
this magnitude.

Option 3 was preferred by five submitters. Deepwater Group, the organisation that
represents 91% of deepwater fishing quota owners, noted the favourable stock assessment
information underpinning the proposal. Deepwater Group also noted support for Fisheries
New Zealand’s assessment of environmental considerations and reiterated shareholders’
commitment to, and support of, continued management and monitoring of these
interactions.

The Iwi Collective Partnership noted its support Deepwater Group’s views.

Pat Nyhon is a commercial fisher who commented that the fishery has improved each
year with less effort and more catch with better quality fish. He also expressed a
preference for Option 3, but suggested the increase should be done on a trial basis for two
years. Fisheries New Zealand notes that the stock assessment for LIN 5 and LIN 6 is
updated every three years and that the TAC may be reviewed again in 2021.

Sealord expressed support for Option 3 but did not elaborate on why it was their preferred
option.

Te Ohu Kaimoana expressed support for Option 3 and noted that increased catch would
not affect the fishery’s ability to produce the maximum sustainable yield.

Although not specific to LIN 5, Te Waka a Maui considers that substantial changes to the
TAC (e.g. 20% or more) need to be accompanied by scientific recommendations that the
changes proposed are sustainable for at least the next five years to ensure the long-term
sustainability of the stock. Fisheries New Zealand notes that projections derived from the
2018 stock assessment base model were undertaken and indicate the stock status is
unlikely to change over the next five years even under the higher catch scenario used
(refer paragraph 282).

ALLOCATING THE TAC

Having set the TAC, you must set the TACC and in setting or varying the TACC, must
make allowances for Maori customary non-commercial fishing interests, recreational
fishing interests, and all other mortality to the stock caused by fishing (s 20 & 21).
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Te Ohu Kaimoana’s submission included a suggested framework for setting allowances
within the TAC. The framework for determining customary and recreational allowances
is set out under sections 20 and 21 of the Act and this is discussed in the Part 2. Statutory
Considerations section of this paper. As noted in that section, the Supreme Court has said
that the recreational allowance is simply the best estimate of what recreational fishers will
catch while being subject to the controls which you decided to impose upon them (e.g.
bag limits, minimum sizes and other restrictions). In Fisheries New Zealand’s view this
would also apply to the customary allowance, albeit that you do not have the same ability
to control the customary allowance as you do for the recreational allowance-see
discussion of this point in /.3 Setting allowances (in Part 3: Key issues raised in
submissions).

Maori customary allowance

The allowance for Maori customary non-commercial fishing interests in LIN 5 is
currently one tonne. This allowance remained unchanged under all options that were
consulted on. The position of Te Waka a Maui, although not specific to LIN 5, is that
customary take is regulated by iwi and is based on need.

Despite Te Waka a Maui’s position, no information was received as a result of the
consultation process indicating that provision should be made for additional customary
catch. Consequently, Fisheries New Zealand recommends retaining the current Maori
customary allowance under all options.

Recreational allowance

For LIN 5, the current allowance for recreational fishing interests is one tonne. This
allowance remained unchanged under all options that were consulted on. No information
was received as a result of the consultation process indicating that provision should be
made for additional recreational catch. Consequently, Fisheries New Zealand
recommends retaining the current recreational allowance under all options.

Allowance for other sources of mortality caused by fishing

Other sources of mortality caused by fishing is an allowance intended to provide for
unrecorded mortality of fish associated with fishing activity. This includes fish that
escape through trawl net mesh and subsequently die from injuries, accidental loss from
lost or ripped trawl net codends, predation, loss of fish taken on bottom longlines, and
illegal take.

For LIN 5, this allowance is currently set at 2% of'the TACC. This basis of this allowance
remained unchanged under all options that were consulted on. In the absence of further

information on this subject, Fisheries New Zealand recommends this allowance continue
be set at around 2% of the TACC.

TACC

Increasing the TACC for LIN 5 by around 10% (Option 2) or 20% (Option 3) will enable
commercial fishers to take advantage of the utilisation opportunity that exists for this
stock. Retaining the status quo would result in foregoing that opportunity.

Increasing the TACC would result in economic benefits to fishers. On the basis of the
export value of frozen ling fillets during the 2017 calendar year, the increase in catch
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under Option 2 (385 tonnes) could be worth approximately $1.3M in additional export
revenue.'' The increase under Option 3 (780 tonnes additional catch) could be worth up
to $2.7M in additional export revenue.

OTHER MANAGEMENT CONTROLS

1.6.1 Deemed value rates

355.

2
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359.

360.

The interim deemed value rate for all ling stocks (except LIN 7) is currently set at 50%
of the annual deemed value rate. While the Deemed Value Guidelines'? suggest that the
interim deemed value rate should generally be set at 90% of the annual deemed value rate,
given that LIN 5 landings have not exceeded the available Annual Catch Entitlement during
the last five years, Fisheries New Zealand considers that the current deemed value rates are
appropriate. To maintain consistency with the deemed value rates of other ling stocks,'* no
changes are proposed to the deemed value rates for LIN 5 (as outlined in Table 2).

Conclusion and Recommendation

Fisheries New Zealand consulted on increasing the TAC, TACC, and allowances for the
LIN 5 stock on the basis of the 2018 stock assessment indicating that fishing pressure for
this stock had been low and that, consequently, a utilisation opportunity existed.

Of the nine submissions received, six stated a preference for increasing the TAC; five
preferred a 20% increase (Option 3), while one preferred a 10% increase (Option 2).
Three submissions stated a preference for retaining the status quo.

The 2018 stock assessment and associated projections represent the best available
information for LIN 5. Fisheries New Zealand recommends that you agree to Option 3,
an increase of around 20% to the TAC and TACC for this stock. This Option is consistent
with your obligations under the Fisheries Act 1996 and will provide a direct economic
benefit to the fishing industry.

The next assessment for this stock is scheduled for 2021. This will indicate whether or
not the recommended increase in catch of LIN 5 has had any measurable effect on the
status of the stock.

Fisheries New Zealand recommends you agree to retain the existing deemed value rates
for LIN 5.

11 This is based on an average unit value for frozen ling fillets of $10.24 during the 2017 calendar year and a conversion factor for skin-off
trimmed fillets of 2.95.
12 Available at www.mpi.govt.nz/document-vault/3663

13 All

ling stocks currently have the same annual deemed value rates.
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Oreo (OEO 4)

Figure 1: Quota management areas (QMAS) for oreo, with OEO 4 highlighted in blue.

1 Summary

361. Fisheries New Zealand consulted on three options for management settings for oreos
(smooth oreo (Pseudocythus maculatus), black oreo (Allocyttus niger), spiky oreo
(Neocyttus rhomboidalis), and warty oreo (Allocyttus verrucosas)) in quota management
area (QMA) 4 (OEO 4, Figure 1). Fisheries New Zealand also proposed that as part of
this sustainability review, a non-regulatory species-specific catch limit for smooth oreo

be implemented in OEO 4. These options are set out in Table 1:

Table 1. Proposed management settings in tonnes for OEO 4 from 1 October 2018, with the
percentage change relative to the status quo in brackets.

Total Total Smooth Allowances
Option Allowable Allowable | oreol non- Customary . All other mortality
Catch (TAC) Commercia regulatory Maori Recreational to the stock
Catch (TACC) limit (t) aori caused by fishing
Current settings 3150 3000 0 0 150
Option 1 3465 AN (10%) 3300 /™ (10%) 2300 0 0 165 /N (10%)
Option 2 4095 1 (30%) 3900 AN (30%) 2900 0 0 195 1 (30%)
Option 3 4515 ) (43%) 4300 AN (43%) 3300 0 0 215 /™ (43%)

362. No changes are proposed to the deemed value rates for OEO 4, as outlined in Table 2.

Fisheries New Zealand
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Table 2: Deemed value rates ($/kg) for OEO 4

Interim Rate Annual Differential Rates ($/kg) for excess catch (% of ACE)
($/ka) 100-120%  120-140%  140-160%  160-180%  180-200%  200%-+
Status quo 0.81 0.90 1.08 1.26 1.44 1.62 1.80
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369.

370.

Seven submissions commented on the proposed options for OEO 4; two supported
maintaining the status quo, four supported Option 2, and one supported Option 3. No
alternative options arose from feedback received during consultation.

Fisheries New Zealand recommends Option 2; that you agree to increase the TAC for
OEO 4 from 3150 to 4095 tonnes. Projections undertaken as part of the 2018 stock
assessment indicate that the status of the stock is unlikely to change considerably over the
next five years at catch levels expected under Option 2.

Need for review

The best available information suggests that the current biomass for OEO 4 is at the
management target and can sustain increased catch levels. Fisheries New Zealand
considers that there is an opportunity to increase utilisation whilst ensuring the
sustainability of smooth oreo within OEO 4.

CONTEXT
Biological information

OEO 4 is managed as a complex of four species, the two most abundant being smooth
oreo (SSO) and black oreo (BOE). Smooth oreo are thought to be slow-growing and long
lived (up to 86 years) and mature at around 31 years old. Black oreo are also thought to
be slow growing and long lived (up to 153 years) and mature at around 27 years old.

In OEO 4, both species are abundant on the south Chatham Rise, in depths of 600 to 1300
metres (BOE), or 650 to 1500 metres (SSO), where they are thought to spawn between
late October and December.

Fishery characterisation

Previously, oreos were only taken as bycatch in more valuable orange roughy fisheries,
but smooth and black oreo are now fished commercially by bottom trawling. In OEO 4,
the south Chatham Rise is the main fishing area, where smooth and black oreo are taken
as bycatch in fisheries targeting each species, and as bycatch in overlapping orange
roughy and hoki fisheries.

The current TACC is generally fully caught, with most of the catch comprised of smooth
oreo (around 2300 tonnes). The remainder of the catch is predominantly black oreo
(average annual catch around 800 tonnes), with a nominal amount of spiky and warty
oreo (<1% of the TACC).

The best available information indicates that there is no customary or recreational catch
of oreo in OEO 4.
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2.1.3 Environmental interactions

Seabirds
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358.

359.

360.

The National Plan of Action to reduce the incidental catch of seabirds in New Zealand
Fisheries (NPOA Seabirds 2013), which is currently under review, is the driver for all
actions to reduce the incidental mortality of seabirds from fishing.! It puts in place a risk-
based approach to managing fishing interactions with seabirds, targeting mitigation to
those species most at risk but also aiming to reduce overall captures.

The most recent seabird risk assessment was published in 2017.%> The risk assessment
calculates a species-level risk broken down by fishery group. Fishery groups are assigned
on the basis of target species, vessel size and for trawl vessels targeting middle-depth
species, and whether or not the vessel is a factory vessel. Vessels in the same fishery
group are assumed to attract and capture birds in a similar way.

Seabird captures in trawl fisheries occur in two main ways. Seabirds either collide with
or are struck by the moving trawl warps (usually larger seabirds), or are caught in the net
when it is on the surface during deployment and retrieval (usually smaller seabirds).
Regulations have been in place since 2005 requiring vessels >28m to deploy bird scaring
devices.

In addition to this mandatory mitigation measure, Fisheries New Zealand and the fishing
industry have worked collaboratively for over a decade to ensure all trawlers over 28 m
in length have, and follow, a Vessel Management Plan (VMP). VMPs specify the
measures that must be followed on board each vessel to reduce the risk of incidental
seabird captures. Fisheries New Zealand observers monitor each vessel’s performance
against its VMP. If a vessel is not complying with the guidelines in its VMP, the Director-
General has the option of imposing vessel-specific regulations to better control
management practices.

Marine mammals

361.

362.

Fisheries New Zealand works closely with the fishing industry to increase awareness
amongst the fleet of the risk of interactions with marine mammals, and emphasises the
importance of adherence to the Deepwater Group ‘Marine Mammals Operational
Procedures’ (MMOPs).

The MMOPs aim to reduce the risk of interactions with marine mammals by requiring
that trawl vessels over 28m in length:

i. minimise the length of time the fishing gear is on the surface;

ii. remove all dead fish from the net before shooting the gear;

iil. steam away from any congregations of marine mammals before shooting the gear; and

iv. appoint a crew member to watch for marine mammal interactions every time the gear;
is shot or hauled.

1 Accessible at: https://www.mpi.govt.nz/dmsdocument/3962-national-plan-of-action-2013-to-reduce-the-incidental-catch-of-seabirds-in-
new-zealand-fisheries The NPOA Seabirds is currently under review

2 Accessible at: http://www.mpi.govt.nz/dmsdocument/27531-aebr-191-assessment-of-the-risk-of-commercial-fisheries-to-nz-seabirds-
2006-07-t0-2014-15
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363.

Performance in relation to these procedures is audited by Fisheries New Zealand
observers. Fisheries New Zealand monitors the adherence of vessels with marine mammal
mitigation measures throughout the year and responds to marine mammal captures as
required.

Sharks

364.

365.

Management of sharks in New Zealand is driven by the National Plan of Action for Sharks
(NPOA Sharks) 20133, with the overarching purpose “To maintain the biodiversity and
the long-term viability of all New Zealand shark populations by recognising their role in
marine ecosystems, ensuring that any utilisation of sharks is sustainable, and that New
Zealand receives positive recognition internationally for its efforts in shark conservation
and management”.

Fisheries New Zealand will continue to monitor interactions of deepwater fisheries with
sharks and will consider management action if impacts are found to pose a sustainability
risk to any shark species.

Benthic environment

366.
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Management measures to mitigate the effects of deepwater trawl activity on benthic
ecosystems have focused on spatial closures. This has been achieved through regulations
closing areas to bottom trawling; first with seamount closures in 2001 and then with
Benthic Protection Areas® in 2007. The implementation of Benthic Protection Areas
effectively closed approximately 30% of the New Zealand Exclusive Economic Zone to
bottom trawling.

Currently, a monitoring regime is followed to ensure that benthic closures are adhered to,
and the environmental impacts of fishing are summarised annually by Fisheries New
Zealand.® Potential adverse effects caused by increased fishing effort can be limited if
vessels trawl along previously-trawled towlines. Fisheries New Zealand monitors the
annual bottom trawl footprint and catch of benthic organisms of deepwater trawl fisheries.

Current management approach

Oreo have been managed within the National Fisheries Plan for Deepwater and Middle-
depths Fisheries (National Deepwater Plan’) as a Tier 1 stock. Tier 1 stocks are high
volume and/or high value and are typically targeted. A fisheries-specific oreo chapter of
the National Deepwater Plan was finalised in October 2013. The chapter sets the
operational objectives and performance criteria for all oreo fisheries. It also addresses the
management of environmental effects caused by fishing for oreo.

The TAC and TACC for OEO 4 are set based upon the status of the smooth oreo stock in
relation to the default reference points from the Harvest Strategy Standard (Table 3). The
TAC and TACC are set for all oreo species combined, although fishers report by species
on landing returns. In OEO 4, the current management target is 40% of the unfished

3 Accessible at http:/fs.fish.govt.nz/Page.aspx?pk=165
4 Through section 73 of Fisheries (Commercial Fishing) Regulations 2001, accessible at
http://legislation.govt.nz/requlation/public/2001/0253/46.0/DLM76407.htmi#DLM78041

5 Accessible at http://legislation.govt.nz/requlation/public/2007/0308/latest/DLM973968.htm|?src=qs
6 Annual Review Report for Deepwater Fisheries 2016/17  http://www.mpi.govt.nz/growing-and-harvesting/fisheries/fisheries-
management/deepwater-fisheries/

7 https://www.mpi.govt.nz/dmsdocument/18779/loggedin
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biomass (By), around which fisheries should be permitted to fluctuate with at least a 50%
probability of achieving the target.

Table 3: Harvest Strategy for oreo: reference points and associated management responses

Reference point Management response
Management target Stock permitted to fluctuate around this management target. TAC/TACC changes will be
40% Bo employed to keep the stock around the target (with a 50% probability of being at the target)
Soft limit of 20% Bo A formal time constrained rebuilding plan will be implemented if this limit is reached
Hard limit of 10% Bo The limit below which fisheries will be considered for closure
Rebuild strategy To be determined
370. The management of OEO 4 is supported by a quantitative stock assessment for smooth

371.

372.

2.15

373.

374.

oreo undertaken every four years. The most recent assessment, in 2018, has been accepted
by the Stock Assessment Plenary and the Deepwater Working Group (DWWGQG).

The most recent change to the OEO 4 TACC was in 2015/16, when it was reduced from
7000 tonnes to 3000 tonnes. The reduction followed the 2014 smooth oreo stock
assessment, which indicated that the spawning stock biomass was below the management
target of 40% By (at 27% Bo) and declining, although this estimate is now considered to
have been overly pessimistic.

Little is known about the stock status of black oreo, although catches are relatively stable
at around 800 tonnes per year. The last stock assessment for black oreo, in 2009, was
inconclusive and is therefore considered unreliable.

Current stock status

The 2018 smooth oreo stock assessment base model estimated that the current spawning
stock biomass is at 40% Byand can support increased utilisation. An additional model run
(using different values representing catchability and the natural mortality of smooth oreo)
was considered to test the robustness of the base model to variations in input parameters
(a sensitivity run). The result of the sensitivity run indicated that the stock could be as

low as 33% Boand some uncertainty in stock status therefore remains®.

Probabilities of smooth oreo stock status relative to reference points, based upon five-
year projections for various catch scenarios, are shown in Table 4. Projections using the
base model indicate the stock is As Likely As Not’ to be at or above the management
target of 40% By in 2023 under all three options.

8 Further details (and uncertainties) of the model can be found here: https://fs.fish.govt.nz/Doc/24613/May%20Plenary%202018%20-
%20Volume%202.pdf.ashx

9 Probabilities used to qualify statements regarding stock status in relation to management targets are based upon the IPCC 2007 verbal
descriptors as outlined in the 2017 Plenary (>99% = Virtually Certain, >90% = Very Likely, >60% = Likely, 40-60% = About As Likely As
Not, <40% = Unlikely, <10% = Very Unlikely, <1% = Exceptionally Unlikely). https://fs.fish.govt.nz/Page.aspx?pk=113&dk=24474
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Table 4: Probabilities of smooth oreo stock status in relation to reference points based upon five-
year projections from the 2018 stock assessment base case model and a sensitivity model for
various smooth oreo catch scenarios.

Probability of ~ Probability of

Esi _ _ .
stimated stock being at stock being Probab|I|t_y of
Catch smooth or below below the stock being
Model oreo stock S below the
() . management soft limit in L
status in target in 2023 2023 hard limit in
0,
2023 (% Bo) (40% Bo) (20% Bo) 2023 (10% Bo)
Base 2300 42 0.44 0.01 0
2900 40 0.50 0.01 0
3300 39 0.54 0.02 0
Sensitivity 2300 35 0.72 0.02 0
3000 34 0.79 0.04 0
3300 33 0.81 0.05 0

2.1 OPTIONS CONSULTED ON

375. Fisheries New Zealand consulted on the status quo and three options for management
settings for oreos in OEO 4. Options 1 to 3 included a non-regulatory species-specific
catch limit for smooth oreo (Table 5).

Table 5. Proposed management settings in tonnes for OEO 4 from 1 October 2018, with the
percentage change relative to the status quo in brackets.

Total Total Smooth Allowances
Option Allowable Allowable oreo non- Customar All other mortality
Catch (TAC) Commercial - regulatory omary  Recreational to the stock
Current settings 3150 3000 0 0 150
Option 1 3465 N (10%) 3300 A (10%) 2300 0 0 165 /™ (10%)
Option 2 4095 1 (30%) 3900 1 (30%) 2900 0 0 195 1 (30%)
Option 3 4515 N (43%) 4300 1 (43%) 3300 0 0 215 AN (43%)

2.2 VIEWS OF SUBMITTERS

376. Seven submissions were received on the proposals for OEO 4 (listed alphabetically):

a)  Deepwater Group Ltd.

b)  Environment and Conservation Organisations of NZ, Inc. (ECO)
c¢) Forest & Bird

d)  Kahungunu Asset Holding Company (Ngati Kahungunu)

e) Ngati Whatua Fisheries Ltd

f) Sealord Ltd

g)  Te Ohu Kaimoana
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In addition, Te Waka a Maui me Ona Toka Iwi Forum (Te Waka a Maui) provided
feedback.

Submissions received

Deepwater Group support Option 2 and agree to the proposed non-regulatory catch limit
012900 tonnes for smooth oreo, on the basis that this scientifically informed increase will
maintain the stock at or above sustainable limits. Deepwater Group did not indicate
whether they would agree to a species-specific catch limit if another Option was selected.

ECO do not support an increase in the OEO 4 TACC and therefore prefer the status quo.
They are concerned that increased effort in OEO 4 will increase benthic impacts of
bottom trawling when there is no strategy to avoid, remedy or mitigate these impacts.
They do claim that Benthic Protected Areas (BPAs) should not be considered in
management decisions, as they afford inadequate protection to benthic ecosystems
because the areas they encompass are not fished, or are too deep to fish.

Forest & Bird’s submission encompasses the four deepwater stocks for which
management options were consulted upon in this sustainability review (orange roughy,
ling, oreo and scampi). Forest & Bird consider the environmental impacts of trawl
fisheries to be inadequately managed at present. They do not support a TAC increase for
any of these stocks, on the basis of irreversible damage caused to vulnerable marine
ecosystems by bottom trawling, and due to bycatch levels that they consider to be
unacceptable.

Forest & Bird recommend that the status quo is retained for these stocks, and that you
address the environmental impacts of these fisheries before any consideration to increase
TACs are progressed.

Ngati Whatua Fisheries support Option 3, but did not provide rationale to support their
decision. As part of their submission, Ngati Whatua Fisheries Ltd expressed support for
a realigned customary allowance but did not detail what a realigned customary allowance
entailed.

Kahungunu Asset Holding Company supported Option 2, but did not provide rationale to
support their decision.

Sealord support Option 2 and agree to the proposed non-regulatory catch limit of 2900
tonnes for smooth oreo, but did not provide rationale to support their decision.

Te Ohu Kaimoana support Option 2 and support the proposed non-regulatory catch limit
0f 2900 tonnes for smooth oreo. Their decision is based upon the utilisation opportunity
identified by the 2018 stock assessment, which shows that current unfished biomass is at
management targets and that this level of catch has only a 4% chance of the stock
declining below the soft limit in five years.
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Input and participation of tangata whenua

In addition to the consultation considerations discussed elsewhere, section 12(1)(b)
requires that you provide for the input and participation of tangata whenua and have
particular regard to kaitiakitanga before setting or varying a TAC.

Options for OEO 4 were presented to the Te Waka a Maui me Ona Toka Iwi Forum (Te
Waka a Maui) on 17 July 2018. Te Waka a Maui represents the nine iwi of the South
Island, each holding mana moana and significant interests (both commercial and non-
commercial) in South Island fisheries. Te Waka a Maui supported a review of the OEO 4
fishery, and its input and views have been incorporated into this advice to you.

In general, Te Waka a Maui considers that substantial changes to the TAC and/or TACC
(e.g. 20% or more) need to be accompanied by scientific recommendations that the
changes proposed are sustainable for at least the next five years to ensure the long-term
sustainability of the stock. Te Waka a Maui supports Option 2, on the condition that these
scientific recommendations are met.

With respect to customary allowances, Te Waka a Maui states that (a) the data on the
customary allowance is inaccurate and (b) that customary take is regulated by iwi and is
based on need. They support a customary allowance of five tonnes, but did not provide
information suggesting that there is currently customary take in OEO 4.

Kaitiakitanga

Relevant Iwi or Forum Fish Plans provide a view of the objectives and outcomes iwi seek
from the management of fisheries and can provide an indication of how iwi exercise
kaitiakitanga over fisheries resources. Iwi views from Forum meetings and submissions
received from iwi can also provide an indication of kaitiakitanga.

The Chatham Island Fisheries Forum Plan considers all fish species taonga. In addition,
oreos are identified as taonga species in the Te Waka a Maui Forum Fisheries Plan, which
contains objectives to support and provide for the fisheries interests of South Island iwi
and contains two objectives which are relevant to the management options proposed for
OEO 4.

a)  Management objective 3: to develop environmentally responsible, productive,
sustainable and culturally appropriate commercial fisheries that create long-term
commercial benefits and economic development opportunities for South Island iwi;
and

b)  Management objective 5: to restore, maintain and enhance the mauri and wairua of
fisheries throughout the South Island.

Fisheries New Zealand considers that the management options presented in this advice
paper will contribute towards the achievement of these management objectives in
ensuring that appropriate the fishery remains sustainable, and that environmental impacts
are minimised.

70 e Review of Sustainability Measures for the October 2018/19 Fishing Year Fisheries New Zealand



2.3

393.

394.

395.

396.

397.

398.

399.

400.

401.

SETTING THE TAC

Fisheries New Zealand proposes that you review the TAC under section 13(2)(a) of the
Act to maintain OEO 4 at or above a level that can produce the maximum sustainable
yield, having regard to the interdependence of stocks. See “Statutory Considerations” Part
1.8 for a full description of these principles.

Under section 13(3) of the Act, you shall have regard to such social, cultural and
economic factors you consider to be relevant when determining the way in which and rate
at which a stock is moved towards or above a level that can produce the maximum
sustainable yield.

Under all options, the TAC provides 1000 tonnes for the combined catch of black, warty
and spiky oreos, in line with the previous sustainability review for OEO 4 in 2015.

Section 9 of the Act prescribes three environmental principles that you must take into
account when exercising powers in relation to the utilisation of fisheries resources or
ensuring sustainability. See “Statutory Considerations” Part 1.4 for a full description of
these environmental principles.

All three Options will result in some increase in fishing effort targeting oreo in OEO 4.
This may increase the risk of adverse effects on associated or dependant species,
biological diversity of the aquatic environment, or habitat of particular significance for
fisheries management.

The three options proposed will increase fishing effort targeting oreo in OEO 4. Fisheries
New Zealand considers that the proposed options adequately take into account the
Management Objectives and considerations in sections 9 and 11 of the Act. However,
there is the possibility that a higher TAC may increase adverse effects on the associated
or dependent species, the biological diversity of the aquatic environment or any habitat
of particular significance. Mitigation of environmental impacts of fishing are outlined in
section 2.1.3 above.

Oreo target fishing is considered to pose low risk to seabirds and marine mammals.
Between 2003/03 and 2015/16, 1.2% of observed seabird captures and less than 1% of
observed tows where New Zealand fur seals were captured were attributed to orange

roughy and oreo trawl fisheries°.

Increased fishing effort in OEO 4 could increase impacts upon benthic invertebrate
communities caused by bottom trawling, if the trawl footprint is expanded. However, oreo
target fishing is unlikely to occur in areas beyond those previously trawled when the
TACC was substantially higher prior to 2015/16, limiting novel adverse impacts. Forest
& Bird and ECO have submitted that Benthic Protection Areas are ineffective because
they don’t protect areas impacted by fishing. Moreover, Fisheries New Zealand considers
that the Benthic Protection Areas do contribute to protection of deepwater habitat.

An increase in the OEO 4 TAC is likely to increase catch of associated fish species. The
main bycatch species associated with oreo fishing includes orange roughy, hoki, seal
sharks and other deepwater sharks. Fisheries New Zealand will continue to monitor

10 Aquatic Environment and Biodiversity Annual Review 2017, Table 8.19, available here: https:/www.mpi.govt.nz/news-and-
resources/open-data-and-forecasting/fisheries/
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interactions with deepwater sharks in oreo fisheries and consider management action if
impacts are found to pose a sustainability risk to any deepwater shark species.

No habitat of particular significance for fisheries management, as per section 9(c) of the
Act, has been determined for the OEO 4 stock.

Section 11 of the Act sets out various matters that you must take into account or have
regard to when setting or varying any sustainability measure (such as a TAC), including
any effects of fishing on the stock and the aquatic environment as well as any relevant
fisheries plan. See section 1.6 in Part 2: Statutory Considerations for a full description.

Current settings

Maintaining the current settings would result in no change to catch limits or allowances,
and fishing-related impacts on the environment would remain unchanged. While
maintaining the current settings would not introduce a species-specific catch limit for
smooth oreo within the OEO 4 TAC, average catches within the current TAC have been
around 2,300 tonnes, which is similar to the species-specific limit proposed in Option 1.

This Option was favoured by two environmental non-governmental organisations, which
expressed concern about environmental impacts associated with an increase in effort.

Option 1

Option 1 is a proposal to increase the TAC from 3150 to 3465 tonnes, based on recent
catch of smooth oreo and the outcome of five-year stock projections. Option 1 contains a
proposal that the catch of smooth oreo is limited by implementing a non-regulatory
species-specific catch limit of 2300 tonnes within the TACC.

Projections based on the 2018 stock assessment base model indicate that smooth oreo
catch of 2300 tonnes results in a 44% probability of the stock being below the
management target in 2023, with an estimated 2023 spawning stock biomass of 42% By.
Under this scenario, it is Exceptionally Unlikely (<1%) that the stock would approach
either the soft or hard limit (Table 4).

Projections using a more pessimistic sensitivity model suggest that the current annual
smooth oreo catch of 2300 tonnes may result in a 72% probability of the stock being
below the management target in 2023. However, these projections do indicate that the
stock would continue to increase under these catch levels (to 35% By in 2023), and have
a Very Unlikely probability (2%) of being below the soft limit in 2023.

A 315 tonne TAC increase as proposed under Option 1 would effectively increase fishing
effort taking species other than smooth oreo as target or bycatch in OEO 4. Fisheries New
Zealand will continue to manage the environmental impacts of fishing as outlined in
section 2.1.3 above. Fisheries New Zealand does not consider that the risk to seabirds
and marine mammals will change under Option 1, given the overall low risk posed by
oreo fishing to these species as outlined in paragraph 399 above.

A TAC increase may increase adverse environmental effects as outlined in section 2.4,
the most likely being an increase in benthic impacts. However, under Option 1, oreo target
fishing is unlikely to occur in areas beyond those currently trawled if the smooth oreo
catch limit of 2300 tonnes is adhered to, which reflects current catch.

72 e Review of Sustainability Measures for the October 2018/19 Fishing Year Fisheries New Zealand



411.

412.

243

413.

414.

415.

416.

417.

418.

419.

Option 1 has the most conservative TAC increase of the proposed options (and would not
realise the full utilisation opportunity) in OEO 4, but does provide for a potential revenue
increase of around NZD $978,000, relative to a non-regulatory catch limit of 2000 tonnes
for smooth oreo as proposed during the 2015/16 sustainability round and based upon the
current average export value for smooth oreo.

Option 1 was not favoured by any submitters.
Option 2 (Fisheries New Zealand recommended)

Option 2 is a proposal to increase the TAC from 3150 to 4095 tonnes, with a species-
specific smooth oreo catch limit of 2900 tonnes within the TACC that you may set.
Projections based on the 2018 stock assessment base model indicate that annual smooth
oreo catch of 2900 tonnes would result in a 50% probability of the stock being below the
management target in 2023, with an estimated 2023 spawning stock biomass of 40% By.
Under this scenario, it is Very Unlikely that stocks would approach soft or hard limits.

Projections using a sensitivity model that was more pessimistic suggest that annual
smooth oreo catch of 2900 tonnes could result in a 79% probability of the stock being
below the management target in 2023. However, these projections do indicate the stock
would continue to increase under these catch levels (to 34% By in 2023), and have only a
4% probability of being below the soft limit in 2023.

Option 2 will result in increased fishing effort targeting oreo in OEO 4, which may result
in increased risk of adverse environmental effects as outlined in section 2.4 above.

Oreo target fishing is considered to pose low risk to seabirds and marine mammals, as
outlined in paragraph 399 above. Fisheries New Zealand does not consider that this risk
will change with the 900 tonne TACC increase proposed under Option 2, given the very
low numbers of observed seabird and fur seal captures attributed to orange roughy and
oreo trawl fisheries between 2003/03 and 2015/16'!, when the OEO 4 TACC was
substantially higher. Observer coverage of deepwater trawling in OEO 4 was 24% in
2017/18.

Increased fishing effort in OEO 4 could increase impacts upon benthic invertebrate
communities caused by bottom trawling if the trawl footprint is expanded. However, oreo
target fishing is unlikely to occur in areas beyond those previously trawled prior to
2015/16 when the TACC was much higher, limiting novel adverse impacts.

An increase in the OEO 4 TAC to the level proposed in Option 2 is likely to increase
catch of associated fish species. The main bycatch species associated with oreo fishing
includes orange roughy, hoki, seal sharks and other deepwater sharks. Fisheries New
Zealand will continue to monitor interactions with deepwater sharks in oreo fisheries and
consider management action if impacts are found to pose a sustainability risk to any
deepwater shark species.

Adopting Option 2 would provide a potential revenue increase of around NZD $2.9
million, relative to a non-regulatory catch limit of 2000 tonnes for smooth oreo proposed

11 Aquatic Environment and Biodiversity Annual Review 2017, Table 8.19, available here: https://www.mpi.govt.nz/news-and-
resources/open-data-and-forecasting/fisheries/
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422.

423.

424.

425.

426.

427.

during the 2015/16 sustainability round and based upon the current average export value
for smooth oreo.

This Option was favoured by four submitters, including the commercial sector.
Deepwater Group Ltd (which represents 91% of deepwater fishing quota owners) and Te
Ohu Kaimoana preferred this Option on the basis of favourable 2018 smooth oreo stock
assessment information underpinning the proposal. The other submitters did not provide
rationale.

Under Option 2, Fisheries New Zealand notes that you would expect that a non-regulatory
agreement to limit the catch of smooth oreo within the TACC to 2900 tonnes would be
implemented by industry. Increasing the TAC whilst restricting smooth oreo catch to
levels amenable to maintaining management targets would be achieved through such an
agreement. The two submissions received from the commercial sector support a non-
regulatory smooth oreo catch limit of 2900 tonnes.

Option 3

Option 3 is a proposal to increase the TAC from 3150 to 4515 tonnes, with a species-
specific smooth oreo catch limit of 3300 tonnes applying within the TACC that you
decide. This option would maximise the utilisation opportunity indicated by the current
assessment, while ensuring the probability of the stock declining below soft and hard
limits remains Very Unlikely.

Projections based on the 2018 stock assessment base model indicate that annual smooth
oreo catch of 3300 tonnes would result in a 54% probability of the stock being below the
management target in 2023, with an estimated 2023 spawning stock biomass of 39% Bu.
Under this scenario, it is Very Unlikely that stocks would approach soft or hard limits.

Projections using a more pessimistic sensitivity model suggest that an annual smooth oreo
catch of 3300 tonnes would result in an 81% probability of the stock being below the
management target in 2023, with an estimated stock status of 33% By in 2023. However,
the probability of the stock declining below the soft limit is only 5%.

Like Options 1 and 2, Option 3 will increase fishing effort targeting oreo in OEO 4, which
may result in adverse environmental effects, but this risk is mitigated as outlined in
section 2.4 above.

As outlined in paragraph 399, oreo target fishing is considered to pose low risk to seabirds
and marine mammals. For all three Options, Fisheries New Zealand does not consider
that this risk will change, given the very low numbers of observed seabird and fur seal
captures attributed to orange roughy and oreo trawl fisheries between 2003/03 and
2015/16'2, when the OEO 4 TACC was substantially higher.

Increased fishing effort in OEO 4 could increase impacts upon benthic invertebrate
communities caused by bottom trawling if the trawl footprint is expanded. However, oreo
target fishing is unlikely to occur in areas beyond those previously trawled prior to
2015/16 when the TACC was much higher, limiting novel adverse impacts.

12 Aquatic Environment and Biodiversity Annual Review 2017, Table 8.19, available here: https:/www.mpi.govt.nz/news-and-
resources/open-data-and-forecasting/fisheries/
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432.

24.1

433.

434.

24.2

435.

An increase in the OEO 4 TAC is likely to increase catch of associated fish species. The
main QMS bycatch species associated with oreo fishing includes orange roughy and hoki
which are catch limited. Non-QMS species include seal sharks and other deepwater
sharks. Fisheries New Zealand will continue to monitor interactions with deepwater
sharks in oreo fisheries and consider management action if impacts are found to pose a
sustainability risk to any deepwater shark species.

Option 3 maximises the opportunity for additional utilisation, including a potential
revenue increase of around NZD $4.2 million (relative to a non-regulatory catch limit of
2000 tonnes for SSO proposed during the 2015/16 sustainability round, and based upon
the current average export value for smooth oreo).

One submitter, Ngati Whatua Fisheries, Ltd. favoured this Option, but did not provide
rationale.

Fisheries New Zealand does not recommend that you choose Option 3 because of the
increased probability of the stock being below the management target in 5 years, and the
outputs of the sensitivity run which indicates the stock could potentially decline under
this option and remain below the management target.

ALLOCATING THE TAC

Having set the TAC, you must set the TACC, and in setting or varying the TACC, you
must make allowances for Maori customary non-commercial fishing interests,
recreational fishing interests, and all other mortality to the stock caused by fishing (s 20
& 21 of the Act).

Maori customary allowance

There is currently no allowance for Maori customary non-commercial catch in OEO 4.
Fisheries New Zealand proposes to retain the current allowance of zero for customary
Maori fishing, as best available information suggests that the current allowance reflects
customary catch, and no information to the contrary was received as a result of the
consultation process.

Te Waka a Maui support a customary allowance of five tonnes, but did not provide
information suggesting that there is currently customary take in OEO 4.

Recreational allowance

There is currently no known recreational catch of oreo in OEO 4. No recreational
allowance is proposed under any of the options presented, noting this does not preclude
any recreational take.

2.5.3 Allowance for other sources of mortality caused by fishing

436.

437.

Other sources of fishing-related mortality is an allowance to account for unreported oreo
mortality, such as loss due to burst nets and illegal take.

For OEO 4, the current allowance for other sources of fishing-related mortality is set at
5% of the TACC. In the absence of further information on this subject, Fisheries New
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438.

439.

440.

Zealand proposes in all options to retain the current proportional allowance at 5% of the
TACC.

TACC

Increasing the TACC for OEO 4 would enable commercial fishers to take advantage of
the utilisation opportunity that exists for this stock. Retaining the status quo would result
in foregoing that opportunity.

Increasing the TACC would result in economic benefits to fishers, as discussed under
each of the proposed Options above.

Fisheries New Zealand’s preferred option is for a TACC of 3900 tonnes, within which a
species specific cacti limit of 2900 tonnes would apply for smooth oreos.

2.6 OTHER MANAGEMENT CONTROLS

26.1

441.

442.

443.

2.6.2

444,

Non-regulatory smooth oreo catch limit

It is proposed that a non-regulatory mechanism is introduced in OEO 4 for the first time
to implement a species-specific catch limit arrangement to constrain the smooth oreo
catch within the TACC. This would require the cooperation of OEO 4 quota owners. It
would be formally administered through FishServe'’, and audited and reported on
annually by Fisheries New Zealand.

The two submissions received from the commercial sector support a non-regulatory
smooth oreo catch limit of 2900 tonnes, as proposed under Option 2. If your preference
was for an alternative Option apart from the status quo, Fisheries New Zealand would
expect a non-regulatory agreement with the fishing industry for the corresponding smooth
oreo limit suggested in Table 1.

Non-regulatory agreements are successfully implemented in other deepwater fisheries. If
implemented, non-adherence to any agreed limit could result in the consideration of
regulatory measures.

Deemed value rates

No deemed value payments have been required for this fishery since 2014/15, and
Fisheries New Zealand considers that the current deemed value rates are appropriate. No
changes are proposed to the deemed value rates for OEO 4.

BFishServe is a wholly-owned subsidiary of Seafood New Zealand and is responsible for the administration of catch reporting
requirements.
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3 Conclusion and Recommendation

445. Fisheries New Zealand consulted on increasing the TAC, TACC, and allowances for the
OEO 4 stock on the basis of the 2018 stock assessment indicating that a utilisation
opportunity exists.

446. Ofthe seven submissions received on the consultation document, two submissions stated
a preference for retaining the status quo, four stated a preference for increasing the TAC
from 3150 to 4095 tonnes (Option 2), while one stated a preference for increasing the
TAC from 3150 to 4515 (Option 3).

447. The 2018 stock assessment and associated projections represent the best available
information for smooth oreo in OEO 4. Fisheries New Zealand recommends that you
agree to Option 2, a 30% increase to the TAC and TACC for this stock. This Option is
consistent with your obligations under the Fisheries Act 1996 and will provide a direct
economic benefit to the fishing industry.

448. The next assessment for this stock is scheduled for 2021. This will indicate whether or
not the increase in catch in OEO 4 has had any measurable effect on the status of the
stock.

Option 1

Agree to increase the OEO 4 TAC from 3150 to 3465 tonnes and within the TAC:

1. Retain the nil allowance for Maori customary non-commercial fishing interests;

il Retain the nil allowance for recreational fishing interests;

1il. Increase the allowance for other sources of fishing related mortality from 150 to 165
tonnes;

1v. Increase the OEO 4 TACC from 3000 to 3300 tonnes
Agreed / Agreed as Amended / Not Agreed
AND
Note that as part of managing the OEO 4 fishery, by way of other non-statutory management

measures, Fisheries New Zealand expects that Industry will implement and adhere to the
following sub-stock catch limits within the TACC and will monitor the fishery to this effect:

V. a non-regulatory smooth oreo catch limit within the TACC of 2300 tonnes.
Noted
OR
Option 2 (Fisheries New Zealand recommended)
Agree to increase the OEO 4 TAC from 3150 to 4095 tonnes and within the TAC:
1. Retain the nil allowance for Maori customary non-commercial fishing interests;
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il. Retain the nil allowance for recreational fishing interests;

iil. Increase the allowance for other sources of fishing related mortality from 150 to 195
tonnes;

iv. Increase the OEO 4 TACC from 3000 to 3900 tonnes

Agreed / Agreed as Amended / Not Agreed
AND
Note that as part of managing the OEO 4 fishery, by way of other non-statutory management

measures, Fisheries New Zealand expects that Industry will implement and adhere to the
following sub-stock catch limits within the TACC and will monitor the fishery to this effect:

V. a non-regulatory smooth oreo catch limit within the TACC of 2900 tonnes.
Noted

OR
Option 3
Agree to increase the OEO 4 TAC from 3150 to 4515 tonnes and within the TAC:

1. Retain the nil allowance for Maori customary non-commercial fishing interests;

il Retain the nil allowance for recreational fishing interests;

11l Increase the allowance for other sources of fishing related mortality from 150 to 215

tonnes;

1v. Increase the OEO 4 TACC from 3000 to 4300 tonnes
Agreed / Agreed as Amended / Not Agreed
AND
Note that as part of managing the OEO 4 fishery, by way of other non-statutory management
measures, Fisheries New Zealand expects that Industry will implement and adhere to the
following sub-stock catch limits within the TACC and will monitor the fishery to this effect:

V. a non-regulatory smooth oreo catch limit within the TACC of 3300 tonnes.

Noted

Hon Stuart Nash
Minister of Fisheries
/ /2018
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445.

446.

447.

448.

Conclusion and Recommendation

Fisheries New Zealand consulted on increasing the TAC, TACC, and allowances for the
OEO 4 stock on the basis of the 2018 stock assessment indicating that a utilisation
opportunity exists.

Of the seven submissions received on the consultation document, two submissions stated
a preference for retaining the status quo, four stated a preference for increasing the TAC
from 3150 to 4095 tonnes (Option 2), while one stated a preference for increasing the
TAC from 3150 to 4515 (Option 3).

The 2018 stock assessment and associated projections represent the best available
information for smooth oreo in OEO 4. Fisheries New Zealand recommends that you
agree to Option 2, a 30% increase to the TAC and TACC for this stock. This Option is
consistent with your obligations under the Fisheries Act 1996 and will provide a direct
economic benefit to the fishing industry.

The next assessment for this stock is scheduled for 2021. This will indicate whether or
not the increase in catch in OEO 4 has had any measurable effect on the status of the
stock.

Option 1

Agree to increase the OEO 4 TAC from 3150 to 3465 tonnes and within the TAC:

1.
il.

1ii.

1v.

Retain the nil allowance for Maori customary non-commercial ﬁshing interests;
Retain the nil allowance for recreational fishing interests;

Increase the allowance for other sources of fishing related mortality from 150 to 165
tonnes;

Increase the OEO 4 TACC from 3000 to 3300 tonnes
Agreed / Agreed as Amended / Not Agree

AND

Note that as part of managing the OEO 4 fishery, by way of other non-statutory management
measures, Fisheries New Zealand expects that Industry will implement and adhere to the
following sub-stock catch limits within the TACC and will monitor the fishery to this effect:

V.

OR

Optio

a non-regulatory smooth oreo catch limit within the TACC of 2300 tonnes.

Noted

n 2 (Fisheries New Zealand recommended)

Agree to increase the OEO 4 TAC from 3150 to 4095 tonnes and within the TAC:

i

Retain the nil allowance for Maori customary non-commercial fishing interests;
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Orange roughy (ORH 3B)

Figure 1: Quota management areas for orange roughy (ORH), with ORH 3B and its sub-areas
highlighted in blue.

1 Summary

449. Fisheries New Zealand consulted on management settings for orange roughy
(Hoplostethus atlanticus, nihorota) in quota management area (QMA) 3B (ORH 3B,
Figure 1) which covers the Chatham Rise, the southern west coast of the South Island,

and the Sub-Antarctic.

450. Three options were proposed in the consultation paper (Table 1):

Fisheries New Zealand Review of Sustainability Measures for the October 2018/19 Fishing Year o 79



Table 1. Proposed management settings in tonnes for ORH 3B from 1 October 2018, with the
percentage change relative to the status quo in brackets

Allowances

Total Allowable Total Allowable All other

Optin Cacn (TAQ) M UMy peqreony - MOMEIY 00
fishing
Option 1 (Status quo) 5470 5197 5 0 268
Option 2 8055 1 (47%) 7667 1 (47%) 5 0 383 1N (43%)
Option 3 (year 1) 6413 1 (17%) 6091 A (17%) 5 0 317 AN (18%)
(year 2) 7116 1 (30%) 6772 A (30%) 5 0 339 1 (26%)
(year 3) 8055 /M (47%) 7667 NN (47%) 5 0 383 1 (43%)

451. No change is proposed to deemed value rates for ORH 3B (Table 2):

Table 2: Special deemed value rates ($/kg) for ORH 3B

Interim Rate Annual Differential Rates ($/kg) for excess catch (% of ACE)
($/kg) 100-110% >110%
Status quo 2.50 5.00 6.25
452. Seven submissions were received on the proposal. Two submissions expressed support

453.

for Option 1 (status quo); three submissions expressed support for Option 2, and two
submissions expressed support for Option 3.

Fisheries New Zealand recommends that you agree to approve Option 3, because despite
the apparent large increase in orange roughy biomass in the East and South Chatham Rise
area of ORH 3B, the history of orange roughy fisheries suggest a cautious response to
this increase is required. A staged approach provides the opportunity for further
rebuilding of the stock within the target range and monitoring the response of the fishery
to staged increases.

Need for review

454. A utilisation opportunity exists for ORH 3B. The best available information from 2018
ORH 3B stock assessments suggests that sub-area catch limits for Northwest Chatham
Rise and East & South Chatham Rise could be changed; specifically, a small decrease to
the Northwest Chatham Rise sub-area catch limit offset by the potential for a significant
increase to the East & South Chatham Rise sub-area catch limit.

2.1 CONTEXT

2.1.1 Biological characteristics of orange roughy

455. Orange roughy is a slow growing species that lives up to 120-130 years. Spawning occurs

once a year between June and early August in several areas within the New Zealand
Exclusive Economic Zone (EEZ), from the Bay of Plenty in the north to the Auckland
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Islands in the south. Spawning occurs in dense aggregations at depths of 700 to 1000m,
and is often associated with bottom features such as pinnacles and canyons.

456. Genetics, geographical separation and distribution of orange roughy indicate that there
are at least four biological stocks within ORH 3B — Northwest Chatham Rise, South East
Chatham Rise, Sub-Antarctic and Puysegur. The Chatham Rise is managed as two
separate stocks — Northwest Chatham Rise and East and South Chatham Rise. The rest of
ORH 3B is managed as a separate stock.

2.1.2  Fishery characterisation

Customary Maori fishery

457. Orange roughy (nihorota) is not caught by Maori customary fishers due to the depths that
the species is found, however there is an existing customary allowance of 5 tonnes for
ORH 3B.

Recreational fishery

458. Orange roughy is not caught by recreational fishers for the same reason as customary
fishers. There is no allowance for recreational fishing.

Commercial fishery

459. All landed orange roughy is caught by the commercial fishing sector. Commercial orange
roughy fishing uses the bottom trawling method, targeting aggregations. The main fishing
grounds in ORH 3B are on the Chatham Rise, with smaller fisheries occurring to the south
at Puysegur and the sub-Antarctic (Figure 1).

460. Annual orange roughy landings from ORH 3B have been less than the TACC over the
last ten years, with undercatch ranging between 2% and 30% of'the TACC (Figure 2); the
annual average undercatch over ten years was 13%.
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Figure 2: Commercial landings and Total Allowable Commercial Catch (TACC) for ORH 3B from
2007/08 to 2016/17
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2.1.3 Environmental Impacts

Seabirds

461.

462.

463.

464.

The National Plan of Action — 2013 to reduce the incidental catch of seabirds in New
Zealand Fisheries (NPOA Seabirds), which is currently under review, is the driver for all
actions to reduce the incidental mortality of seabirds from fishing.! It puts in place a risk-
based approach to managing fishing interactions with seabirds, targeting mitigation on
those species most at risk but also aiming to reduce captures overall.

The most recent seabird risk assessment was published in 2017.> The risk assessment
calculates a species-level risk broken down by fishery group. Fishery groups were
assigned on the basis of target species, vessel size and for trawl vessels targeting middle-
depth species, whether or not the vessel was a factory vessel. Vessels in the same fishery
group are assumed to attract and capture birds in a similar way.

Seabird captures in trawl fisheries occur in two main ways. Seabirds either collide with
or are struck by the moving trawl warps (usually larger seabirds), or are caught in the net
when it is on the surface during deployment and retrieval (usually smaller seabirds).
Regulations have been in place since 2005 requiring vessels over 28m to deploy bird
scaring devices.

In addition to the mandatory mitigation measures, Fisheries New Zealand and the fishing
industry have worked collaboratively for over a decade to ensure all trawlers over 28m in
length have, and follow, a Vessel Management Plan. Vessel Management Plans specify
the measures that must be followed on board each vessel so as to reduce the risk of
incidental seabird captures. Fisheries New Zealand observers monitor each vessel’s
performance against its Vessel Management Plan, and if a vessel is not complying with
the guidelines in its Vessel Management Plan, the Director-General has the option of
imposing vessel-specific regulations to better control management practices under the
provisions of Regulation 58 A of the Fisheries (Commercial Fishing) Regulations 2001

Marine mammals

465.

466.

Fisheries New Zealand works closely with the fishing industry to increase awareness
amongst the fleet of the risk of interactions with marine mammals, and emphasises the
importance of adherence to the Deepwater Group ‘Marine Mammals Operational
Procedures’ (MMOP).

The MMOP aims to reduce the risk of interactions with marine mammals by requiring
that trawl vessels over 28m in length:

a)  minimise the length of time the fishing gear is on the surface;

b) remove all dead fish from the net before shooting the gear;

c) steam away from any congregations of marine mammals before shooting the gear;
and

d) appoint a crew member to watch for marine mammal interactions every time the
gear is shot or hauled.

1 Accessible at: https://www.mpi.govt.nz/dmsdocument/3962-national-plan-of-action-2013-to-reduce-the-incidental-catch-of-seabirds-in-
new-zealand-fisheries

2 Accessible at: http://www.mpi.govt.nz/dmsdocument/27531-aebr-191-assessment-of-the-risk-of-commercial-fisheries-to-nz-seabirds-
2006-07-t0-2014-15
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467.

Performance in relation to these procedures is audited by Fisheries New Zealand
observers. Fisheries New Zealand monitors the adherence of vessels with marine mammal
mitigation measures throughout the year and responds to marine mammal captures as
required.

Sharks

468.

469.

470.

Management of sharks in New Zealand is driven by the National Plan of Action for Sharks
(NPOA Sharks) 20133, with the overarching purpose “To maintain the biodiversity and
the long-term viability of all New Zealand shark populations by recognising their role in
marine ecosystems, ensuring that any utilisation of sharks is sustainable, and that New
Zealand receives positive recognition internationally for its efforts in shark conservation
and management.”

An increase in the ORH 3B TACC at the level proposed will increase catch of associated
fish species. The main QMS bycatch species associated with orange roughy fishing are
oreo and hoki which are catch limited. Non-QMS species include seal sharks and other
deepwater sharks including shovelnosed dogfish, Lucifer’s dogfish, and Baxter’s dogfish.

Fisheries New Zealand will continue to monitor interactions with deepwater sharks in the
orange roughy fisheries and will consider management action if impacts are found to pose
a sustainability risk to any deepwater shark species.

Benthic environment

471.

472.

Management measures to mitigate the effects of deepwater trawl activity on benthic
ecosystems have focused on spatial closures. This has been achieved through regulations
closing areas to bottom trawling; first with seamount closures in 2001* (three of the
closures are within the ORH 3B QMA) and then with Benthic Protection Areas’ in 2007
(three of the Benthic Protection Areas are within the ORH 3B QMA). The implementation
of Benthic Protection Areas effectively closed approximately 30% of the New Zealand
EEZ to bottom trawling.

Currently, a monitoring regime is followed to ensure that benthic closures are adhered to,
and the environmental impacts of fishing are summarised annually by Fisheries New
Zealand.® Potential adverse effects caused by increased fishing effort can be limited if
vessels trawl along previously-trawled towlines. Fisheries New Zealand will continue to
monitor the annual bottom trawl footprint of orange roughy and other deepwater fisheries.

2.1.4 Status of the stock

Management approach

473.

Orange roughy has been managed within the National Fisheries Plan for Deepwater and
Middle-depths Fisheries (National Deepwater Plan) as a Tier 1 stock. Tier 1 stocks are
high volume and/or high value and are typically targeted. A fisheries-specific orange
roughy chapter of the National Deepwater Plan was finalised in February 2010.

3 Accessible at http:/fs.fish.govt.nz/Page.aspx?pk=165
4 Through section 73 of Fisheries (Commercial Fishing) Regulations 2001, accessible at
http://legislation.govt.nz/requlation/public/2001/0253/46.0/DLM76407.htmi#DLM78041

5 Accessible at http://legislation.govt.nz/regulation/public/2007/0308/latest/DLM973968.htmlI?src=gs
6 Annual Review Report for Deepwater Fisheries 2016/17 http://www.mpi.govt.nz/growing-and-harvesting/fisheries/fisheries-
management/deepwater-fisheries/
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474.

475.

The chapter set the operational objectives and performance criteria for all orange roughy
fisheries. It also addresses the management of environmental effects caused by fishing
for orange roughy.

The ORH 3B QMA is a large and spatially complex area that comprises four individual
sub-stocks (Figure 1). You set the total allowable catch (TAC) for the ORH 3B stock as
a whole. The Deepwater Group Ltd (DWG), which represents approximately 98% of the
ORH 3B quota owners, agrees each year to adhere to catch limits at a sub-Quota
Management Area (QMA) level for the individual sub-stocks. These are non-regulatory
catch limits, but are monitored by Fisheries New Zealand.

The harvest strategy for ORH 3B is based on a Management Strategy Evaluation’, which
has been reviewed and accepted by the Fisheries New Zealand stock assessment working
group. The Management Strategy Evaluation provides a management target range of 30-
50% By to ensure the stock is resilient to periodic recruitment pulses and long-term
fluctuations in biomass (Table 3), and to provide a high level of confidence that the stock
will remain above the soft limit of 20% By. The management target range is set above the
deterministic® estimate of Busy of 26% By (assuming a Beverton-Holt stock-recruitment
relationship®).

Table 3: Harvest Strategy for ORH 3B, with reference points and associated management

responses
Reference point Management response
Management target Stock permitted to fluctuate around this management target. TAC/TACC changes will be
30-50% Bo employed to keep the stock around the target (with a 50% probability of being at the target)
Soft limit of 20% Bo A formal time constrained rebuilding plan will be implemented if this limit is reached
Hard limit of 10% Bo The limit below which fisheries will be considered for closure
476. Abundance of orange roughy stocks is monitored using acoustic surveys and stock

477.

478.

assessments that are completed every four years, as outlined by the Management Strategy
Evaluation.

The Management Strategy Evaluation underpinned the development of a Harvest Control
Rule. This involved testing the performance of a number of potential harvest control rules
against simulated stock trajectories over long periods of time to allow for uncertainty in
the inputs into the Harvest Control Rule. The agreed Harvest Control Rule is estimated
to have a greater than 97% probability of maintaining the stock above the lower bound of
the management target range (30% By) under a range of assumptions about stock-recruit
relationships and estimates of natural mortality.

The Harvest Control Rule was defined to keep the biomass within the target range (30%
- 50% of By), with a high probability (> 97% certainty).

7 Accessible at: http://deepwatergroup.org//wp-content/uploads/2014/08/Cordue-2014-A-Management-Strategy-Evaluation-for-Orange-
Roughy.-ISL-Re....pdf

8 That is, no allowance for random fluctuation is built into the model used in deriving the estimate.

9 The Beverton-Holt model says that at low stock sizes, recruitment is primarily driven by density-independent factors and therefore
recruitment always increases with stock size. However, at large stock sizes, density-dependent effects (for example, crowding and
competition for food) are more influential on the survivorship of young. In other words, above a certain level of spawning stock there is no
relationship between parent stock and recruitment.

84 o Review of Sustainability Measures for the October 2018/19 Fishing Year Fisheries New Zealand


http://deepwatergroup.org/wp-content/uploads/2014/08/Cordue-2014-A-Management-Strategy-Evaluation-for-Orange-Roughy.-ISL-Re....pdf
http://deepwatergroup.org/wp-content/uploads/2014/08/Cordue-2014-A-Management-Strategy-Evaluation-for-Orange-Roughy.-ISL-Re....pdf

479.

The Harvest Control Rule is used to suggest catch limits based on the estimated stock
status in relation to the management target range (Figure 3). Where a stock is estimated
to be below the midpoint of the target range (Finia = 0.045), recommended catch limits are
lower than for a stock near the top of the target range (125% Fniq). Likewise, the Harvest
Control Rule allows for a higher catch limit for stocks that are above the mid-point of the
target range.

Figure 3: Harvest control rule for ORH 3B

Current stock status

480.

481.

482.

Acoustic surveys in 2016 underpinned stock assessments in 2018 for key sub-stocks in
ORH 3B: Northwest Chatham Rise, and East & South Chatham Rise. These stock
assessments were accepted by the Deepwater Working Group. The 2018 assessments
used revised acoustic biomass estimates for 2013 (both areas), new acoustic biomass
estimates for 2014 (East & South Chatham Rise), and 2016 (both areas), and a new age
composition for 2016 (both areas).

The main uncertainties in the stock assessment models for both Northwest Chatham Rise
and East & South Chatham Rise are the proportion of the catch that is indexed by acoustic
surveys on spawning plumes. For Northwest Chatham Rise, other sources of uncertainty
arise because patterns in year class strengths are based on only one year of age
composition data. There is uncertainty in estimates of biological parameters such as
natural mortality; and the time series of abundance indices is short and restricted to the
period of a low stock status. For East & South Chatham Rise, other sources of uncertainty
occur because the stock status is dependent on the timing of the Rekohu spawning plume,
which is unknown. In addition, patterns in year class strengths are based on only three
years of age composition data.

Orange roughy abundance in both Northwest Chatham Rise and East & South Chatham
Rise was estimated to be increasing in 2018. The Northwest Chatham Rise stock
assessment estimated that the stock was at 38% By and there was a 98% probability that
the stock was above the lower bound of the management target range of 30% of By in
2018 (Figure 4).
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Figure 4: Northwest Chatham Rise estimated spawning stock biomass trajectory.
Dotted lines show hard limit (10% Bo) and the soft limit (20% Bo). Dashed lines show biomass target range
(30-50% Bo).

483. For East & South Chatham Rise, the stock assessment estimated that the stock was at
33% By and there was an 86% probability that the stock was above the lower bound of
the management target range of 30% of By in 2018 (Figure 5).

Figure 5: East & South Chatham Rise estimated spawning stock biomass trajectory.
Dotted lines show hard limit (10% Bo) and the soft limit (20% Bo). Dashed lines show biomass target range
(30-50% Bo).

484. The current catch limit for Northwest Chatham Rise is 1250 tonnes; this limit was
established before the Harvest Control Rule was developed for this fishery. ORH 3B
quota owners subsequently agreed to voluntarily limit the fishery to the level based on
the application of the Harvest Control Rule, 1043 tonnes. The current catch limit of 1250
tonnes satisfied the Minister’s obligations under the Act, however industry chose a more
conservative approach. Applying the Harvest Control Rule to the new stock assessment
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2.2

488.

489.

outputs results in a suggested catch limit of 1150 tonnes, which represents a small increase
in actual catch.

The application of the Harvest Control Rule to stock assessment outputs for East & South
Chatham Rise in 2018 suggests that the current catch limit could be increased from 3100
tonnes to 5670 tonnes.

The current catch limit for East & South Chatham Rise was set before the Harvest Control
Rule-recommended yield estimate was calculated in 2014/15. Retrospectively, the
Harvest Control Rule indicates that the catch limit could have been set 672 tonnes higher,
at 3772 tonnes, for the 2014/15 fishing year.

When the 2014/15 TAC and TACC were set, industry elected to support a faster rebuild
by maintaining the catch limit at the lower level of 3100 tonnes instead of increasing the
catch limit to the level of the yield estimate.

OPTIONS CONSULTED ON

Fisheries New Zealand proposes that the TAC is varied under section 13(2)(a) of the Act
to maintain ORH 3B at or above a level that can produce the maximum sustainable 